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E VERY gentleman of the law, (for whoſe uſe the fol- 
lowing work is chiefly intended,) * who hath had any ex- 
perience in buſineſs, muſt know, that upon the trial of 
cauſes, a client frequently ſuffers, from his own fault, in 
not giving a full ſtate of his caſe, previous to the com- 
mencement, or defence of an action, either from miſre- 
preſentation, or the concealment or omiſſion of ſome eſſen- 
tial fat ; and the attornies concerned are frequently blam- 
ed, without juſt cauſe, I know many honourable men of 
the profeſſion, who have done every thing i in their power, 
for the benefit of their clients, conſiſtent with the princi- 
ples of truth and juſtice; and yet have frequently failed in 
their endeavours. In ſuch caſes, many imputations have 
been unjuſtly caſt on men, who, ſo far from deſerving 
them, merited the moſt grateful thanks of thoſe for whom 
they were concerned. It has long been cuſtomary for per- 
ſons, who know not the reſpectable characters of many 
in the profeſſion, to caſt a general odium upon a body of 


* The principal part of the work, it is hoped, will be very uſeful to 
every one, Who may probably be engaged or intereſted in litigations in the 
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men, who are of great uſe in the ſtate, as being concerned 
in defending the rights, liberties, and property of their 
fellow citizens; and who behave in their profeſſion with 
as much hour and integrity as any other body of men in 
the kingdom. Yet, although ſuch practitioners uſe. their 
beſt endeavours to do juſtice to their clients, no one is 
free from error. The practice of the law is nice and dif- 
ficult. The laws are multifarious and voluminous. Per- 
haps there is not any ſcience in which ſo many books have 
been publiſhed as upon the laws and cuſtoms of England. 
When a young gentleman is articled to an attorney, either 
in town or country, he is, during the term of his clerk- 
ſhip, generally employed in the practical part, and has but 
little time to read. If he has, unleſs proper aſſiſtance is 
given him, by an able and experienced lawyer, he will 


make but little, and a very flow progreſs. It is morally 
impoſſible for any one, who is much engaged in buſineſs, 
to afford that aſſiſtance; and as to books of practice, lit- - 
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tle, but the common routine of buſineſs, can be learned 
from them. With reſpect to the outline of our laws in 
general, the beſt book for inſtruction is Blackflones Com- 
mentaries. But I conceive, even that compoſition, though 
very excellent in its kind, cannot convey the inſtruction 
which the following work is intended to give, to thoſe who 
have not much time to read, nor the command of many books. 
The deſign of the preſent publication is, to enable practi- 


tioners to underſtand alme/? every thing neceſſary for the 
proſecuting and defending of actions. I have endeavoured ſo 
to arrange the whole, that whenever a nice and difficult 
caſe occurs, if an attorney has any doubts, he may, in 
molt inſtances, immediately refer to a ſimilar point, and 
find 


\ 
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client, in its fulleſt extent, but be enabled to make all pro- 
per enquiries, learn how to frame his action or defence, 
and to prepare himſelf with proper evidence, to ſupport 
his client's cauſe with ſucceſs, ſuppoſing the caſe is ſuch, 
as to entitle him, juſtly, and legally to that ſucceſs. Should 
the caſe be ſuch, as cannot be ſupported, I truſt. the prac- 


titioner will be enabled by the aſſiſtance he may hence re- 


ceive, to find out the weakneſs of i it, and that he will there- 
by have opportunity, in time, to avoid the trial of a cauſe, 
which cannot be ſupported. As a principal means to obtain 
ſo deſirable an end, I adviſe every attorney to take a full 


Nate of his client's caſe in writing, together with the proofs 5 


to examine the moſt material witneſſes, before the com- 
mencement of a ſuit, or defence of an action: If the caſe 
appears a good one, and the proofs clear, let the client fign 
the caſe, and the witneſſes put their Ggnatures, to the re- 


ſpeCtive proofs; and then and not till then, (if there is not 


any doubt,) ſue out proceſs, if for the plaintiff, or plead, 
if for the defendant *. If there is a doubt, it will be doing 
very right to take the opinion of counſel, with the utmoſt 
expedition. Should the cauſe be loſt, after all theſe pre- 
cautions, the attorney has his caſe ſo ſigned, (and in ſome. 
inſtances, the opinion of counſel,) for his juſtification and 


_ tteclient knowing this, will be deterred from caſting un- 


juſt refleQions. I have already obſerved, that a party, in 
ſtating his caſe, may omit a material fact. It may be the © 
effect of deſign, or of accident. Of the latter I will beg 


„ 1 muſt confeſs, in many. caſes of defence, there is not time fuſicient 
to examine witneſſes, But then, I adviſe the attorney at all events, to 
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find inſtructions, not only to comprehend the caſe of bis EE 
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leave to give an inſtance, that came within my own know. 
ledge. A gentleman of great honour, and high reputation 
in the profeſſion, was concerned for a defendant, in an 
action of treſpaſs, brought -in the Common Pleas. The 
client ſtated his caſe to the attorney. It appeared to be a 
matter of importance, attended with much difficulty. 1 
was conſulted. The defendant attended in perſon, and 
again ſtated his caſe. I drew his pleadings, and juſtified 
the treſpaſs. We conſulted a very able and learned ſer- 
jeant, on the caſe and pleadings : The defendant attended 
the conſultation, and again ſtated his cafe, The learned 
ſerjeant was pleaſed to approve of, and ſigned the pleas. 
Previous to trial, when the briefs were completed, and 
delivered to counſel, another conſultation was had, when 
the defendant again attended. The whole caſe, pleadings, 
and proofs, were taken fully into conſideration. The coun- 
ſel had not a doubt, but that a verdict would be given for 
the defendant. On the day of trial, a very few minutes 
before the cauſe was called on, the defendant mentioned 
to me a fact he had forgotten, and never before communi- 
cated to any one concerned for him. That fact varied his 
caſe ſo much, that his juſtification was a mere nullity ; 
yet, he had a good defence, which might have been plead- 
ed, had the fact been known in time. Fortunately for 
him, when the cauſe was opened, the plaintiff was defec- 
five in his firſt proof; we propoſed a reference of all mat- 
ters in difference, (for this cauſe was not the only ſubject 
of litigation,) the reference was accepted, the arbitrator 
did complete juſtice, between the parties, and my client 
obtained an award in his favour,” Accidents of this kind, 
will ſometimes happen, which the molt Mlful. 8 
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cannot wit; but it is very obvious, that, the mord Os 
converſant he is in bufinefs, the more he underſtands of | 


the practice, of the mode of proſecuting and defending 
actions, and the better he is acquainted with the law, and 
the nature of the proofs neceſſary to * his client's 
caſe, the leſs my will he be to err. 
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ee may reſult from this a; in nice 
and difficult caſes; ſor hints may from hence be collected, 
fufficient to ſtate a caſe properly, and ſuggeſt doubts, on 
points of importance, for the opinion of counſel; and in 


uncommon, or doubtful cafes, every attorney of honour | 


and integrity, will, if poſſible, procure ſuch opinion, be- 
fore he commences an action; or pleads for à defendant. 


Striking inſtances of the difficulties and doubts attending 
legal proceedings, may be given; as fot example, where 


the ſtatute of the 29th of Charles the II. c. 3. called, ' The 
Statute of Frauds and Perjuries, governs the caſe, Many 
promiſes come within that act, and are rendered void by 
it : Many cafes have happened, that at firſt view ſeemed to 
come within the ſtatute, and yet, on ſolemn argument, 


have been determined not to be within it. Inſtances of _ 
this kind are given in the courſe of the work. So with re- 


ſpect to che Statute of Limitations, its effect and operation, 
in actions on promiſes, &c. It is inconceivable, what 


queſtions ariſe, and how trifling the circumſtances are, 


Which will take a caſe out of that ſtatute, Of this the 
reader will find examples. But to enumerate the many 
caſes, wherein the work may prove of great utility, would 


be ſwelling this preface, to half the ſize of the book, Suf⸗ 
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fice it to ſay, that the Author's intention is, to give to at- 
tornies of character, ſuch aſſiſtance as may procure to them- 
ſelves much honour, and to their clients, every poſſible ad- 


vantage. 


lt is a duty incumbent upon me to ſay, that I have in 
many places, as nearly as I could, followed the plan of 
Comyn's Digeſt, thinking it the beſt, but occaſionally have 
made conſiderable variations. Much hath been ſelected 
from that work, but great additions have been made, many 
caſes omitted as not being law, or not now of uſe, and, 
in a great variety of inſtances, obſervations are made, on 
caſes taken from that learned Author, where I have had 
doubts, &c. : | 


25K think I ought in juſtice to ſay, that this ae, is of 
the kind, the beſt book extant. 


It 4 not 1 4 perfect work, for it is the produce of an 
human being. But it is of ſo much importance to the 
proſeſſion, that no gentleman at the bar ought to be with- 
out it. 


have called in the aſſiſtance of the New Albridgment, 
commonly known by the name of Bacor's, although chief- 
ly taken from manuſcripts of the late Lord Chief Baron 
Gilbert. The beſt book, in my opinion, that treats of the 
law of England. The reaſons are there given, as well as 
the caſes. With reſpect to its extent, the work may be 
conſidered 3 as a library. 
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To enumerate the books T have made uſe of, wa very 
tireſome. I muſt, however, ſay, 1 have not neglected the | 
late reporters. 


Obſervations will, occaſionally, be found in the work, 
the effect of my own experience. 


I had nearly forgot to obſerve, that ſome knowledge of 
PLEADING, is eſſentially neceſſary to every attoracy 
who pays any attention to his own character, or his client's 
advantage. I hope ſuch a fund will be found in the fol- 
lowing work, as will give ſatisfaction. I have added an 
Appendix, to the ſecond volume, containing a few prece- 
dents, being complete records, which will ſhew the nature 
of proceedings at law, and enable the reader to comprehend 
thoſe parts of the work, which treat of pleading. 


Some may ſuppoſe, I have not cited a ſufficient number 
of authorities. Where I have taken paſſages from Comyn's * 
Digeſt, and he cites many authorities, I cite him only, as 
J have endeavoured to avoid prolixity z beſides, I thought 
it unneceſſary, conſidering the plan and intent of my work. 


When there are only a few authorities, I perhaps, give 
the books and pages. 


I have ſeldom uſed Latin terms, but generally tranſlated 
them, that every one might underſtand what he was read- 
ing. I truſt I ſhall not be conſidered as too preſuming, 
when I ſay, I flatter myſelf the work will be very uſeful to 
gentle men at the bar, as containing multum in par vo. 
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I Submit my work. To pretend it is perfect, would be 
highly abſurd. It is far from being ſo, but not for want 
of aſſiduity. A work of this kind muſt be (in general,) the 
effect of Selectin. During the courſe of compiling, when 
a doubt aroſe, if I could with any convenience conſult, the 
authorities, I did. Where I could not, I made a regiſter 
of the books to be confulted; when I ſhbuld have gone 
through the whole of the writing part of my work: That 
regiſter amounted to no lefs that fourteen quarts" columns, 
and I have examined al the * therein ſpecified. 


It is morally impoſſible. Real an Jay of the pains I 
have taken. It can be only done by fitting down to my 
book, and examining paragraph by paragraph, from whence 
I have ſelected, attending to the infinite number of addi- 
tions, variations, obſervations, &c, and conũdering the 

many Caſes 1 have ofnittedt to take from the Authors from 
wem 1 thatfe my lelections. 70 


Aa off errare. | | 
Any communications, pointing out errors, or omiſſions, 
ſhall be gratefully acknowledged; and ſhould the work be 
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fo favourably received, as to call for a ſecond edition, pro- 
per uſe ſhall be made of the ſame, without prejudice (if 
polkible) to the purchaſers | of the firſt edition. ; 


To a generous public, 1 truſt the fate of my labours. 
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N. B. Having frequently followed ak. his mode of 


| citing Authors, hath 8 ſometimes, (cog not a 


adopted. 
Ca. Parl. © Shower's Caſe in Parkament, 
2 Cro; Crook James. 3 | 
Jon. Sir William Joner. 
2 Jon. Sir Tho, Fones. * 
Mod. Ca. 6 Modern. 
2 Mod. Ca. | 
Rol. 
Rol. p. 1 


The reader will obſerve, that where there are more edi- | 
tions than one, of a book, the pages of the different edi- 
tions do not always correſpond ; he muſt then have ro- 
courſe to the Author's inden. 
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ACTIONS 1N GENERAL 


4 <o i 


Loxzv « coxr, in his Nas. on b 28 1 4 8 
and 2 Inflitute 40. defines an afin to b a lawful evan of 
a man's right. 

In life, liberty, and eſtate, every one - (wh hath not for- 
feited them) hath a property, and a right; and, if they are 
violated, the law gives an action to redreſs the wrong, and 
puniſh the wrong- der. 

According to Lord Cole in his ALA 284. l. there 
are two kinds of actions, PLACLTA CORON® ef CIVILIA, i. e. 
PLEAS of the CROWN, and CIVIL ACTIONS. Pleas of the 
Crown, are thoſe which concern offences committed againſt 
the Crown and dignity of the king; in other words, againſt 
the public peace and good order of ſociety. It is not our 
intent to treat here of- Pleas of the Crown, as almoſt every 
thing neceſſary for the practitioner (with many uſeful __ 
pms. — e in the Aer e 


ds 


phy + 


i RE Ret is are not the als of this wes bit 
yet it may be pro pro per to mention the nature of them, Wen ; 
merate their pecies, and then to refer to authors who treat 


upon the ſubject. ef hom 
Theſe , actions, on, as they are called in 85 Mitror, 


(e. 2. . 46.) frodal actions, which concern real only 
re ſuch, whereby the plaintiff (in theſe aQtivns non bo 


Volt. I. B demandant,) 


4 M 4. 


commons, or other hereditaments, in fee- ſimple, fee- tail, 
or for term of life. By theſe actions formerly, all diſputes 
concerning real eſtates, were decided; but they are now 
pretty generally laid afide in practice, upon account of the 
great nicety required in their management, and the incon- 

venient length of their proceſs; a much more expeditious 
method of trying titles, having been introduced, by other ac- 
tions, perſonal and mixed. 

Every real action is poſſeſſory, viz. of his own poſſeſſion, or 
ſeiſin; or aynceftrel, vizx. 2 or ſeiſim of His an- 
ceſtor. And real actions aunce/trel, are poſſefſory, viz. 3 
the anceſtor dies in poſſeſſion, and the land deſcends ; 
rightful, when only the right deſcends from the ae. 


REAL ACTIONS are, 


4 Writ » of right. 
II. Writs ri of entry which lie in the ”_ the fer 6 cui, and 
"th; 1 e. 


L. Writs of right, are either; 


1. Thoſe properly ſo called, or, 
2. Thoſe in nature of a writ of right. 


1. Thy properly ſo called are, 


1. 1. Mikes, elbe en by, tenant in Fae, for lands, 
and tenementsonly:;. and-is to he. directed to the lord; or bai 
liff of the manor, of which the land is held, commanding 


kim Bo. right in his court. 
ight quia domirius remifit a curiam, hi upon ſuch a 


ſuggeſtion, the wripis directed, to the ken returnable in 


1 mon pleas. 
Irecipe in capites. which muſt be returned in the com- 


_ pleas, where ln is held of the King in cqhite. 
* 2 in, Ka on the lands lie in Londen, 
| niobate 1ad: von, Wh 10 ar an e by him 


ye ew 13 ! ir) +5 67 clan 


8 8 6. Right 


63 


6. Right de rationabili wp ich lies b 
E. in fee, agaihſt the nn : one poranrs. 
7. Right of dower, which lies © heir or feoffee of the 
huſband, to do right in his — to the wife, when the has 


had only part of her dower. - 
8. Right cloſe for lands in ancient demę e wh -ie 
pleadable only in the court there. gh, WWD. 


2. ae are, 5. 


I. Right upon a lui, t lies by the lord pl the 


land which 9 tenant l g hold of 
2. De rationabilibus divifes, w kick 155 for ding lands f by 


metes, between two adjoining v 
3- Right of ward, w 105 L ber the "lord; . his te- 
nant dies in his homage, and a ſtranger ſeizes the body, oer 
= of the y_ | 5 2 
Of cuſtoms; and ſervices, which lies f lord, 
his eee, 5 which him of his mhich ls or other Nee IB Co 
which lies ſtatute of 4 
= for the land' where 5 8 90 ns 5 Nee LG 
is not anꝝ diſtreſa for the ſervices. 5 , 
6. Eſcheat, Os Rl Os nab fn hl elite 'y 
out heirs. | 
7. Nativo habendb, "which" lay for A villein, by kim-who 
had the inheritance, N. the villein fled out of. Me ma- 


11. HY of meſne, hich es 15 777 
to be N A cr 
mount. 


F UTR Ages. 
_ att eh 
| permittat, which lies to have common, remove 


a Eres CM 


which nes n is a, and pad be 


bon in ye" 


B 2 | IL Write 


G4 


II. * 2 entry, which lie in the per, the | per E cui, 
45" 5 or the poſt, are PER | 


1. * e | * 4 6h 4 Ja ' 
Es Upon intruſion. It ISHS Hh es * 
3. Upon alienation. 4 8 


I. Ups di ei Nn, they are, gs : 


1. In the quibur, or in nature of an aſſize. 

2. In the per, when the tenant claims by him who made 
the diſſeiſin. 

3 In the per and ci, when he claims in the fecond de- | 

r 


4. In te 6d when he Qaims after all the 2 


When any intrudes alter the death of the particular 
8 
2. Or intrudes, or detains after a term expired, which i is 
called ad terminum qui e PAN ORE SPS 
3. Or detains land given cauſa” matrimonii prebeuti.” * 


3 3- Upon alienation, they are, 


1. By a packe incapable” ; 28 an ideot, Ant 25 dum 
non fuit compgs mentis, and 7 infra etatem. _ 

2. By a particular tenant, ad communem legem, which lies 
after the death of the tenant. By ſtatute, as in caſu Proviſo, 
by the ſtatute of Glouceſter, c. 7. in the life of the tenant in 
dower, and in "conſemilt caſu, by the ſtatute of Weftminſter, . 
2. c. 24. in the life of any other particular tenant. 

3. By the huſband o his wife's eſtate ; as, cui in vita. 
Sur cui in vita for the heir K. che wife. Cui ante divertium. 


#377 


* cui ante divertinm. gt — 


* 2 Writs auncepel} poſe ry are, 


1. Mosi Hanger, which lies when the iminediate anceſ- 
tor dies ſeiſed, and a ſtranger abates.... * 

2. Aiel, which lies for the heir 1 upon an abatement, after 
the death of the grandfather. * mg 


3. Beſaiel, 


UT x 


(3) 


« Beſaiel, nun lies after the death of the e 
. 
4. Cg ne, ppb the death of any collateral couſins | 
5. Nuper obiit, which lies when one parcener, after 
death of the anceſtor, enters and ouſts the other, 
As few of theſe actions are now in uſe, and thoſe few os 
are; but ſeldom occur, we, for the fake of conciſeneſs, omit 
to treat of them; but refer our readers to Heceb on Real Ac- 
tions, Fitaberberis Natura Brevium, and Comyn's Digeſt, 
title Action, val. 1. fo. 116, b. which refers to the different 
parts of Fitzherbert, where the reſpective ſubjects are treated | 
of, and much. aſeful xiformation may R Rs 1 IT. 


oy PERSONAL ACTIONS. 


-- Perſona ont are ſuch as concern the perſon owls; by 
which nothing but damages can be recovered. Brafon 102. 

According to Mr. Juſtice Blackftone, in his Commenitaries, 
3 vol. 117. perſonal actions are ſuch, whereby a man claims 
a debt, or "perſonal duty, or damages in lieu thereof; and, 
likewiſe, hereby a man claims a /atis/aim in damager, for 
ſome i injury done to his perſon or property. The former are 
ſaid to be founded on contrachir, the ſatter upon Forts or 
wrongs. Of the former nature are all actions upon debt, or 
promiſes ; of the latter, all actions for treſpaſſes, nuiſances, 
aſſaults, defamatory words and' the like. | 

It may not be improper here, to obſerve, that ſomnk AS 
nal actions die with the perſon,” and confequently cannot bs 
proſecuted, by the repreſentative, - 

At the common law, an executor or adaninilteaon, had 
not an action ſor a wrong done to the teſtator, or inteſtate in 
his life; as, for a trop in raking his goods, c. But 
now, by the Ratute, 4. Ed. 3. c. J. an executor ſhall have an 
action for a treſpaſs to the teſtator in his life time. 

At common law, an executor, r. had not an ao | 
founded upon a matter, in the privity of the reſtator, c. 
as account, Co, Lit. 89. ö. 2 I. 404. Yet by the ſtatute, - 
13 Ed. 1. Vm. 2. c. 23. an executor ſhall hape un vcBion 
of account with his teſtator. 

By the ſtatute of 25 Ed. 3. c. 5. the executor of an exe- 
cutor ſhall have an action of debt, nay. treſpaſs, Dr. as 


well as the teſtator, - RNA 
And, by the Bat. 31 Ed 3˙ c. 11. Aamiitiiſtrators may 


have the ſame actions to demand or recover, as e | 


ET 


And therefore now, an executor or adminiſtrator. ve 
treſpaſs or trover, for the goods of the teſtator, 8 * 
in his life time: an ejectment, for ejecting the teſtator : 
treſpaſs for taking 8 the graſs, growing ** the land of 
the teſtator; c. R. I Hei. 189. 

S0, by the equity of this ſtatute, an eh. 
trator ſhall have every action for a wrong done t6 the perſo- 
nal eſtate of his teſtatar, &r. Ie ſhall:have debt upon the 
ſtat; of 1 Ed. 6. c. 13. for not letting out tithes. 8o debt 
will lie upon a judgment againſt an ext tor, or adminiſtras 
tor, upon a ſuggeſtion of a | auit. If this is proved, the 
repreſentativye becomes per/onally liable, and the judgment is 
not againſt the aſſets. 

The executor, De. ſhall haye a quare impegit, for a diſ- 


turbance in the life time of the teſtator, &c. Alſo an ac- 
tion upon the c ale, againſt the ſexiff, ſor an eſcape of one 

taken for debt; — for not returning his writ, and paying 
oney levied upon a Keri ſuciui. 80 for falſe return, thx he 

not. levied: the debt. ; 

| An executor may ſue. for an eſcape of one taken. into We 
cution upon a judgment by the plaintiff, 4 Atika 

God. 262; 1 Rol. 276, 

But even ſince tlieſe Qatutcs, an executor. of. adminiſtrs; 
10. cannot have an action for a wrong to the enen of the 
teſtator, c. as for a battery, e Sr. nor dos 
a prejudice to the freebold of the teſtator c. a8 ee 
e fes he cut and carried away the Sk far t is parc 

the frechold, 1 Vent. 187. Tat of we conceiye. he might 
maintain trover, as it continue 1 * en at, Property 
teſtator, Sc. 1 1 

ITbe maxim, actio perſanalis moritur cum perſona, i is not 
generally true, and . muc less univerſally „ ſo. Fade the caſe 
of Hambly et al, afſignees of Moon, d. Trait. Admer, | 
371, et ſeq. w where the ſubject is fully conſidered, - 

Me think it will not be amils here, to 'obſerve, 7 4 al 
11 injuries are of two kinds, the one without force or vio- 
lence, as ander, or breac of contract; the other coupled 
avith force and violence, as batteries, or falſe impriſonment. 
Tze latter fpecies haye a degree of criminality.i in them, be- 
in always. attended with ſome violation of the peace; for 
which, in rictneſs of law, a fine ought to be paid to the 
king, 2 as — as private ſatisfaction _ to the party injur- 


1 * ee, af private VIPPS% into e por! 


67. 5 
and without force, runs through all the variety of this ſpe- 


ae of neee 

The objects of theſe actions are, to procure redreſs for ins 
juries affecting the rights of perſons, and the rights of things. 

The rights of perſons are abſolute and re ;? 

The ab/olute are ſuch as belong to private men; confidered 
merely as individuals; and re/ative, which àre incident- to 
them as members of ſociety, and vonnected to each other 
by various ties and relations. 

The abſolute _ of each individual, are the right of per- 
ſonal ſecurity, the right of perſonal liberty, and the right of 
private property. MP Krit 

With reſpect to injuries affecting the relative rights of per- 
ſons, thoſe perſong may be claſſed under the fogr:following 
relations ; hufband and wife parent and ehild; guardian 
and ward; maſter and ſervant. As the following work ig 
chiefly intended for practice, not fpecubketion only; and the di- 
viſions are ſo arranged as to anfwer that purpoſe, it is unne- 
ceſſary to treat of the various infurtesthat may be oſſeted to 
their reſpectire rights, in an analytic form. For this we ve- 
fer to the thiti volume of Black/florit's Commentaries. \ 
1 A hi ana Teenie 5. £12 


© MIXED wy C ION S. 
een 156810; 4044160119 net ed WW aff: 
Mrxtp #0Tions are thoſe in which the freehold:is re- 
covered, and alſo damages, Go: Lir. 484. l. According to 
Blackflone in his Commentavies, 3 
taking of che nature of the other two, whérein ſome real 
roperty is demanded, and alſe perſonal damages, for a 
rong fuſtained; '-As for inſtandez un aRion of wape, ich 
is brought by him who hith' the inheritance, in remainder 
or reverſion, againſt the tenant ſor liſe, ud hath commit- 
ted waſte therein, to recovet not only the and! waſted; which 


would make it merely a real lon 3 but alto treble damages, - 


is a perſonal reompenee, and To; dein being joined together, 
dienominate it a mixed action. | 
An aſlize of novel diſẽgin is a mixed action. So guare im- 
pbedit, et darrein preſentment. Curia claudenda, which lies 
againſt the tenant of the freehold, for not inelolag his land, 
90 nuiſante of the r ny and the judgment ſhall-be, 
| t he ineloſe che land, and render damages. Wu 
chart, in whiclthe'plaintiff ſhall have fadgmione for"the 
Wer 10 Ap T1423 0] eu 0128 5% 0. oatranty, 


in purſuance of the ſtatute of Gliuogſi 58 #9. 1. c. F ch 


+4 * la 


wil 118. they are ſuita par- 


ond 


6 5 


ty and alſo for Ages. So a writ of . and 
e are mixed * A 


We ſhall now unden 

I. bo may Sue. ** 
II. Whe cannot Sue, 

II. r 


+ Who may Sus. 
1. The "Xing, 


| The th though he is the chief and head of the kings 
4 may, ſue as demandant, as in a right. of advow/on ; in 
an attaint in debt; in deceit to reverſe a fine of land, in an- 
tient demeſne ; in a writ of error ; in a writ: of eſcheat ; in 2 
guare impedit ; in guare incumbravit ; in a writ of right; ina 

ſeire facias ; in treſpaſs, tor his goods and chattels, or quare 
clauſum fregit ; in a urit of ward, So the king may ſue in 
chancery, for a matter in equity. But the king cannot have 
an action, except when the principal cauſe of action belongs 
to the king ; for upon the peace broken, or any wrong done 
principally to another, the king ſhall ſue only by indict- 
ment; or by information, or other matter of record. So, 
for an offence, or contempt againſt any ſtatute, the king 
can ſue only in an action by gui tam, Sc. And a declara- 
tion, for the king, ought regularly to be in the name of the 
attorney general. Yet it it be in the name of the king him- 
ſelf, as coram, domino rege, venit dowinus rex, 6c, it is g 
The king of another kingdom, may winmin an . 
the king's bench, or other gourt. 

Not cbooſing to burthen this work with ale re- 
ferences, 'we refer only to Com. Dig. vol. 1. 113. Hr. 
Where references will be found to approval authors, in ſup- 
port of the above poſitions...” Wo ſhall in general e 5 

n anne N Wie 


. The Aen. 


| The queen of England px ſue by writ, . namin 
the king, As, in a parco fracto, a quare impedit, r. An 
if the ground of the action by the queen be a breach of the 
peace; the writ ſhall ſay, put by pledges, Arc. A. that he be, 
n to anſwer as well to us, As to Char late, queen of Great 


: : v 
* 9 99 
* 


('s ) 
Britain, &c. The queen may exhibit an Zn 
chancery by way of information, by her attorney 
inforce or confirm a decree. The queen in an action by 
herſelf ſhall not find pl ; nor ſhall: ſhe be amerced, if 


there be judgment againſt her. Yide Com. Dig. 1 vol. 114. 


- 'The Prince of Wales may ſue by writ, ſo every other ſub- 
ject of the king, who is not under any illegal impediment. 
Vide 2 Inſt. 55, 56- So an alien friend. A body politic, 
ſole, or aggregate, ſpiritual, or temporal. So an ideot, lu- 
natic, c. ſhall ſue in his own name. For this there are 
the authorities of Popham 141. 1 Brownlow 197. But I 
would not adviſe any practitioner, to ſue for ſuch, without 
the engagement, as well as authority of ſome reſponſible 


relation or friend, and unleſs the ground of the action be 


indiſputably clear, h 

The inhabitants of an hundred may have debt, or a: ſcire 
acias upon a judgment for them, in an action againſt the 
hundred for coſts; for the ſtatute which enables them to be 
ſued, enables them to ſue-for coſts, if, the judgment be for 
them. V. Com. Dig. 1 vol. 114. A foreign trading com- 
pany (as the Dutch Weſt-India company) may ſue by their 
name of reputation. Dutch W. . late company v. Henri- 


A perfon outlawed, cannot ſue in his own right, though 
he may as executor or adminiſtrator. A perſon attainted 
of treaſon, or felony, or itrainted in a præmunire, cannot 
ſue; nor an alien enemy; i. e. whilſt the ſtates are at war; 
but courts of juſtice do not now give encouragement to the 
laſt objectio n. (364 
A feme covert cannot ſue alone, unleſs in London, in the 

courts there, when ſhe is a ſole merchant, or trader. A 
perſon excommunicated cannot ſue, either in his own right, 
or as executor or adminiſtrator, but a corporation aggregate 
may ſue, although. the mayor be excommunicated, 'A po- 
piſh recuſant eonvict, is guaſs excommunicatus by the ſtat.” 3 


Jac. 1. c. 4. and conſequently under the ſame difability, as 
| | * a perſon 


general, to 


— — . —— a 


N , —_— 
3 — f —_—— _ 
g — —_ 


e 


a perſon excommunicated. Jide Cam. Dig. 1 vel. 6-10. 
Theſe diſabilities are pleadable in abatement. 


Ml. Who may be furd. 


15 The King. 


Until the time of Ed. 1. The king might have been ſued 
in all' actions, as a common perſon; and the form was com- 
mand Henry king of England, Wc. But now, no one can 
have an action againſt the king; but one hall be put to 
fac to him by petitiun. So no one can yquch.the king; for 
that is in the nature of an action. So if a ſine be ſeviediby 
the king of lands, it ſhall not be by writ of covenant, but 
y render. Vid 1 Com. Dig. 115. yoo [19% 


2. The Dueen. 


She may be ſued without the king, her huſband, in all 
actions; bor e is a perſon foe, by the common law. She 
may be vouched. The queen dowager may be ſued by ac- 
tion, without ſuing to her by petition. Id. ib. © 


3. cf Cammen Perſon. 


The Prince of Wales may be ſued by writ. Thenlal'; Digef. 
J. 4. c. 2. ſet. 4. And every ſubject of the king, eccleſia- 
ſtical, or temporal, man or woman: though he be convicted 
or attainted: but, if in cuſtody, he ought not to be charg- 
ed without leave of the court, or of a judge at his chambers. 
Hargonald's caſe, (1747) Fofer G1. If a periop. attainted 
of high trcaſon is charged in guſtody, in 2 civil action, by 
Faxe of a judge, there cannot be à mation to diſcharge 
him from cuſtody, on the king's pardon, upon condition 
of tranſporting himſelf; the firſt ſtep muſt, be, to move 
10 diſcharge the judge's order. Same Caſe, 1-H/ilfon, 217. 

Though a perſon be deaf, dumb, or an jdeot, he may be 
ſued. So ſays the common law, but I do not know, how an 
idleot is to plead, nor do I ſuppoſe a court wauld eſtabliſh a 
judgment by default. The ſawe may be ſaid of perſons non 
campus mentis, and lunatics- Perſons aptlamed, excomm 
nicated, and popiſh Teculants conviét, may. be ſued. 8 
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may jofants in many caſes, ſo may every body politic, ſo 
may an alien born, ſo may feme coverts, bnt their huſbands 
ought to be made defendants with them. Vide 1 Com. Dig. 


115. | v3 
An Aion does not lie before a Cauſe of Actian accrued. 


The defendant may plead in abatement, if the count 
ſhe ys a demand, before cauſe of action. As, in a ſcire facias 
by an adminiſtrator, teſted r th Feb. the defendant upon 
eyer of the adminiſtration, which is dated the 26th March 
afterwards, may plead in abatement, that the action was 
ſued before a cauſe of ation. 80 in an aſſumpſit upon a 
promiſe to pay within ſeven years, brought before the ſeven 

ears expired. In debt, before the day of payment incurred. 
In debt by an adminiſtrator, 2d of April, and the admini- 
ſtration is granted the 11th of May afterwards. In a guare 
impedit upan a,writ teſted the gth of May, and . the 
preſentation and refuſal, the 2gthof May afterwards. In debt V 
upon obligation, before the day of payment by the condition. 1 
Bo, in debt againſt an adminiſtrator, it may be pleaded in 
abatement, that the writ was teſted before adminiſtration i} 
granted, So in debt againſt an executor, that the teſtator 4 
was alive at the time of the writ purchaſed. In deht againſt 
an heir, that his anceſtor was alive the day of the.original 
purchaſed. 1 Com. Dig. 40. 72 27 5 
If the defendant does not plead in abatement, yet if it ap- | 
pears upon the record, it may be moved in arreſt of judg- | 
ment, or aſſigned for error; as in debt upon an obligation 4 
48 at Michaelmas, and the original was teſted the 15th 
September, returnable on the ofave of St. Miabael. And 
becauſe the original was teſted before the cauſe of action, 
the judgment was reverſed, Crake Elix. 325, Vide 1 Leonard 
186. $0 in ofſumpft, where the plaint was entered the 
16th of May, on a promiſe upon the 4th, to pay the igth of 
May. So, where the plaintiff declared, that the defendant 
on the 23d of December promiſed, where it appeared, that 
the promiſe was made on the 23d of December, to pay the 
23d of January. So where the defendant promiſed to pay 
39 ſhillings a year for a houſe, and the plaintiff demands 45 
ſhillings for a year and an half; for he cannot demand for a 
year and an half becauſe it is payable annwally,; and if entire | 
damages are given, it is void for the whole. In this caſe | | | 
the ſpecial promiſe was ſtated, but if the plaintiff had de= 
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clared generally for uſe and occupation, and recovered the 
year and half's rent, it would have been well. In debt u 

a bond for performance of covenants; if a breach be aſſign- 
_ ed fora time after the action commenced, (the action being 
by original writ, &c.) it will be bad. So in covenant by an 
aſſignee, he cannot recover for a breach before the aſſign- 
ment So in treſpaſs for taking of tithes, which the plain- 
riff claims in right of his wife; if upon the evidence the 
taking appears before the marriage, the plaintiff ſhall be 
nonfuited. But in ſuch a caſe, huſband and wife may join 
in the action, and lay the taking to have been, whilſt the 
wife was ſole. So in an action upon the caſe, for a malicious 
proſecution by indictment, upon which he was acquitted 
upon the 143th of November, where the memorandum was 
Heretefore to wit of the term of St. Michael, which relates to 
the firſt day of Micbaelmas term, viz. 6th November, and 
therefore the bill was before the cauſe of action. But in the 
King's Bench, the declaration may be of a particular day, 
and in the Common Pleas of a particular return after the 
cauſe of action accrued, and then it will be good. 

In an information for uſury in Michae/mas term, the de- 
fendant pleaded that before the exhibiting of this infarmation, to 
wit in this Jane Michaelmas term, another perſon exhibited 
another information for the ſame offence, and had judgment 
thereon; the plea was adjudged bad; for both the informa- 
tions were at the ſame time ; ſo where a bill was entered to 
be filed on a day before the cauſe of action, after error 
brought for this cauſe, the court would not amend the en- 
try, that it might be according to the judgment: and it was 
held that this error was not aided by the fat. 18 Eliz. c. 14. 
after verdiQ, though the want of an original would have been 
aided : but we are ſtrongly inclined to think, that the libe- 
rality of the courts of law now, in favour of right and juſtice 
is ſuch, that they would allow an amendment, upon payment 
of coſts. | | Wan 

If proceſs is returnable after the cauſe of action, though 
it bears teſte the laſt day of the preceding term, which was 
before the cauſe of action, it is not error. So if the latitat 
be teſted before he cauſe of action, if the plaintiff does not 
declare before. The author remembers a cauſe (wherein he 
was concerned) tried before Mr. Juſtice Blackftene at Maid- 
fone, ſome years ſince, for an infringement of the right of 
the proprietors of the Graveſend ferry. There was not any 
evidence of an offence committed, before ſeryice of the 
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writ; but after ſervice, and before declaration delivered. - 
An objection was taken, the point reſerved for the conſidera- 
tion of the Court of King's Bench, the evidence received, 
and a verdict for the plaintiffs. The Court on motion held it 
ſufficient, to ſupport the verdict. The writ is merely to 
bring the defendant into court. If a declaration in ejectment 
as of Trinity term, be delivered before the effoign day of 
Michaelmas term, and the demiſe be laid on the 25th of June, 
after the expiration of Trinity term, it is immaterial, for if 
judgment goes by default, there is not any one can take ad- 
vantage of it; if the tenant appears he muſt enter into the 
common rule to confeſs leaſe, entry and ouſter, when the 
iſſue is made up, as of Michaelmas term, by the attorney for 
the leſſor of the plaintiff, upon the plea of not guilty, the 
only plea the tenant can plead, and then the demiſe appears 
to be before the ſuit is commenced, for the declaration ſerv- 
ed was merely in the nature of proceſs, to bring the tenant 
into court, and does not appear upon the record, any more 
than a bill of Middleſex or latitat. | 

In covenant by the heir, if the breach be, that there was 
not any repair ſuch a day, nor ten years before, which goes 
to the time of his anceſtor, it is not error ; for, out of repair 
at that day, is all that is material, and the ten years before, 
frivolous. So, if the plaintif alledge a matter, which ſhews 
the action brought before a cauſe of action accrued, which 
is not relied upon, but the defendant pleads over, and iſſue 
is joined upon a collateral point, it will not be error. Vide 
1 Com Dig. 117, &c. 

It is reaſonable that in all caſes the plaintiff ſhould give 
defendant an account of the particulars of his demand, and 
the court may ſtay proceedings till it is done. 3 Burr., 1389, 
If an act of parliament ſays, no proceſs ſhall iſſue, until, Sc. 
the court will not quaſh the proceſs upon motion, but order 
defendant to plead the matter. If the act ſays the proceſs | 
ſhall be void, the court will quaſh it; as in the caſe of ſuing | 
an ambaſſador. Forteſcue 344. In ſome acts of parliament 
certain things are to be done by a plaintiff, previous to the ? 
commencement of an aCtion, or he cannot recover, and the 
defendant need not plead the omiſſion ; as in actions againſt ' 

Juſtices of peace, for any thing wrong done in the execution | 

of their office, a month's notice of the intended action muſt 

be given, which, if not done, the juſtice may plead the 

reneral iſſue, and be entitled to a verdict, for want of notice, 
ide Stat. 24 Geo. 2. £44. 88 


te 


Quaſhing 
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Quaſhing of a writ is not ex debito fiſtitiæ, and there- 
fore, though the cauſe of action appears upon the face of 
the capias, to ariſe after the ge, the court will not quaſſi 
it, but give the plaintiff an opportunity to ſet it right if 
be can, by filing a bill as of the next term. Stra. 857. 
In aſſault and battery, if the memorandum is of Michaelmas- 
term generally, and the fact, on plea of /on aſſauit, Fe, pro- 
ved, is within the term, it is well enough. Stra. 1271. 
1 Will. 171. 8 21171411 


An Action will not lie before the la Day. 


An action does not lie upon an entire contract for pay- 
ment at ſeveral days, until the laſt day is paſt; as, if a man 
be bound by an obligation or contract, to pay 100/. at five 
ſeveral days, debt does not lie until the fifth day is incur- 
red. Co. Lit. 202. ö. So, if a man leaſe a ſtock of cat- 
tle or goods for years, rendering rent at ſeveral days, debt 
does not lie until all the days are incurred. 3 Co. 22 a, 
But, it will be otherwiſe, if the contract be ſeveral in its 
nature; as, if a man leaſe land, rendering rent at ſeveral 
days, debt lies after each day; for the rent iſſues out of 
the land, and the contract follows the land. So, if a leſ- 
ſee for years aſſigus his term to him in the reverſion, rend- 
ring rent, which is a ſurrender, and the rent not good by 
way of reſervation, but by way of contract, yet debt lies 
after each day. Or, if the remedy is ſeveral in its nature; 
as, if a man be bound by a recognizance to pay 100l. at five 
ſeveral days, he may ſue execution for each ſum, after each 
day; for it is in the nature of ſeveral judgments. Or, if the 
defendant agree, if he fails of payment at the firſt day, that 
he will pay the whole: ſo, if a man covenants 9 thing 
at ſeveral times, covenant lies upon every defauft. So, if 
there be debt upon a bill, whereby a man agrees to pay 587. 
per annum; an action will lie after the firſt year. So, if 5 
contract to pay at ſeveral days, an afſſumpft lies for non- 
payment, after the firſt day. As, upon a bargain to deliver 
twenty quarters of corn, every year during his life; though 
debt does not lie, yet an aſumgſit lies for default, at the ex- 
piration of the firſt year. So upon an agreement to pay 400. 
at 50. per month, an afſumpfit lies upon a default each month. 
Upon an agreement to pay 15. yearly for four years, if A. 
enjoys ſuch land, an aſſumgſit lies for each year that A. en- 
joys, before all the years are incurred. Upon an agreement 
8 | to 
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to pay to. upon a marriage, viz; 201. on ſuch a day, and 
* 0. — lies after each day. Upon a —.— 
to pay rent ammally at Mi:haetinas and Lady-day, afſumpſit 
lies after each feaſt; and damages given in ofſumpſit for the 
rſt de fault, are not a bar in an aſſumpſit upon a default at tlie 
other day; for they ſhall be intended all for the default at 
the firſt day. But, it is ſaid, if the jury give the entire ſuns 
in damages, with an averment that it is for the whole, it will 
be a bar to another aſſumpſit upon the ſame promiſe: 2 Cm. 
zog Vide 1 Cem, Dig. 119. Yet I ſhould conceive if the 
action was brouglit before the ſecond day, the jury would 
not be juſtified in giving ſuch a verdict; and that the court 
would on motion ſet it aſide, unleſs the plaintiff entered a 
remittitur, of the extra damages. | | 

On a note of hand for paying money by inſtalments, ac- 
tion · lies for every default of payment; but the plaintiff ſhall 
count only for the money due, and not for the whole mo- 
ney. 2 Andr. 370. If 4os. are not due the plaintiff ſhould 
wait, until that ſum, atleaſt, is owing ; but if he acts with 
prudence, he will wait till the whole is due, as few: men 
would run the riſque of being ſued for ſo ſmall a ſum, who 
could pay, and haraſſing a man with frivolous ſuits | 
ruin him, and the plaintiff not only loſe his whole debt, 
but be many pounds for coſts out of pocket. | 

If a bond is conditioned to pay money at ſeveral times, it 
becomes abſolute, by not making the firſt payment. 1 
Wilſ: 80: 


The Law: does. not allow one Aftion, upon ſeveral, and diſtinf# 
Cauſes of Actias. / | 


It may. therefore be pleaded in abatement, that the plaint 
is of two ſeveral and diſtinct cauſes of action. Reg. pl. 
282, That the plaint is of two treſpaſſes, depending upon 
two ſeparate” and diſtinct titles. Id. fl. 283. That the 
aſſiſe or other ru action is of the ſeiſin, or death of two 
anceſtors. Theol. Dig I. 10. c. 14.4 11. 

A man cannot join actions founded upon a tort, and upon 
contract in the ſame declaration; for they require different 
proceſs; and different pleas. As an aſſumpfit, and an ac- 
tion upon the cate founded upon fraud or deceit. Carth. 
189. But if the fraud ariſes from the non- performance of 
a parol contract, as where the defendant agrees to deliver to 
the plaintiff goods of a particular quality, for a certain price, . 
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an he delivers goods of an inferior quality, the plaintiff 
may declare in afſump/it, adding any other counts in aſſump- 
fit, he pleaſes. Aſſumpſit and trover cannot be joined in 
the ſame declaration, Huſband and wife cannot join in an 
action for the battery of both; the huſband muſt ſue alone, 
for the battery of him, and huſband and wife muſt join in 
an action for the battery of the wife. Treſpaſs for the goods 
of the wife, taken before the overture, and goods of the 
huſband taken afterwards, cannot be joined. In the for- 
mer caſe huſband and wife muſt join in the action; in the 
latter, the huſband muſt ſue alone. Huſband and wife 
cannot join in an action for the battery of the wife, and 
taking the goods of the huſband. But ſhould ſuch a cauſe 
proceed to trial, the plaintiffs may give evidence of the bat- 
tery, and recover for it, and omit to give evidence as to the 
goods, whereupon, as to that, a verdict will be for the de- 
fendant. A man cannot join an action in his own right, and 
an action as executor, or adminiſtrator ; for the damages 
are entire, and it cannot be known how much ſhall be aſſets. 
A plaintiff ſhall not have an action againſt another to charge 
him as executor, or adminiſtrator, and alſo in his own right, 
for the judgment in the one caſe ſhall be of the goods of the 
teſtator, in the other, 7 the defendant's own proper goods, 
Buz in an action againſt an executor or adminiſtrator, the 
plaintiff may declare of a promiſe to the teſtator, and of 
another promiſe to himſelf, as executor, &c. A man can- 
not have one ſcire facias to reverſe ſeveral outlawries. A 
plaintiff cannot join an action at common law, with an ac- 
tion founded upon a ſtatute. | 
But if in an action by huſband and wife, for the battery 
of both, the defendant is found not guilty as to the huſband 
(which may be done, by not giving evidence as to that bat- 
'  tery) the declaration is aided by the verdict. So in a decla- 
ration upon afſumpfit and trover, if the defendant be found 
not guilty as to the trover, it is added by the verdict. How- 
ever, in ſuch caſes as theſe, defendants ſeldom let the cauſe 
proceed to a trial, but demur to the declaration, whereb 
: plaintiff is ſubjected to the payment of coſts on bo 
des. | 
In perſonal actions, if two cauſes of action are of the 
ſame nature, they may be put in one action. As, an ac- 
tion upon the caſe lies for words, and for a malicious in- 
dictment. So, an action upon the ſtatute of labourers lies 
againſt the maſter who retains, and the ſeryant who departs 
| out 
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out of the plaintiff's ſervice. So treſpaſs lies for ſeveral 
treſpaſſes at ſeveral places and times. So debt for rent upon 
ſeveral leaſes. Or, upon ſeveral bonds. So waſte upon ſe- 
veral leaſes. One conſpiracy, for two ſeveral acts of conſpir- 
ing. One audita querela, upon two ſeveral matters. One ac- 
tion upon the caſe, for ſeveral diſturbances, &c. So a man 
ſhall have an action upon the ſtat. 8 H. 6. c. g. for a forci- 
ble entry, and a forcible detainer. So debt upon bond, and 
upon contract, may be joined in the ſame declaration. So 
debt upon bond, and upon a judgment. So detinue for char- 
ters, and for chattels may be joined. So debt and detinue. 
So trover, and an action upon the cuſtom of the realm 
againſt a carrier, for goods loſt, the proceſs and plea being 
the ſame. But not aſſumpſit on the cuſtom of the realm, and 
trover, for the afſumpfit is ex 2755 contractu, and a contract 
and a tort cannot be joined. Vide 1 Salk. 10. and various 
caſes cited in the margin. So rrover, and an action upon 
the caſe for the abuſe of an horſe. I have never known an 
inſtance of this kind, but there are authorities, viz. Lutw. - 
101. Cro. Car. 20. 5 Mod. 91. So, if a man hath in him- 
ſelf diſtinct titles, he may have pne action for a tort to both; 
for he does not declare upon his title. As a farmer of tithes 
by diſtinct leaſes, two parts by one, and the third part by 
the other, ſhall have an action upon the fat. 2 Ed. 6. c. 13. 
for not ſetting out his tithes. So, actions for ſeveral cauſes 
in the ſame declaration will be aided by verdit. Vide 1 
Com. Dig. 120, &c. 

If a plaintiff having recovered lands in ejectment brings 
ſeveral actions againſt the ſeveral defendants, occupiers there- 
of, who are ſome ſmall ſums in arrear, the court will not 
order him to conſolidate. Caſes in the King's Bench, in the 
time of Lord Hardwicke, 137 *. Although this may ap- 
pear at firſt ſight oppreſſive, contrary to one of my great ob- 
jects, in the preſent publication, yet it may, on many oc- 
caſions, be more for the advantage of deſendants, as ſome 
may chooſe to compromiſe, without the expence of a trial, 
when others may be obſtinate, and chooſe to run all riſques, 
ſooner than pay at firſt. Were all the defendants to be ſued 
in one action, if all were not willing to compromiſe, the 
cauſe muſt be tried. Debt, on an amercement in the leet 
founded on a preſentment, and on a mutuatus may be joĩn- 
ed; ſo whenever the ſame proceſs and judgment are in two 
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To avoid prolixity, this work will be in future referred to, under the 
following abbreviation: B. R. H. | 


5 
counts, they may be joined, otherwiſe not. 1 Wil. 248. 
Two actions by the ſame plaintiff, one againſt huſband and 
wife, for words ſpoken by the wife, the other againſt the 
Huſband only, for words ſpoken by him, cannot be conſoli- 
dated. 2 Wilſ. 227. Action for misfeaſance, (as an action 
againſt a common carrier for ſpoiling goods) and trover may 
be joined. 2 Will. 319. | 


The Law does not allow Circuity of Action. 


If an adminiſtrator recover in trover, and then the ad- 
miniſtration is repealed, the defendant ſhall have an audita 
guerela, to avoid-the circuity of action, if the plaintiff was 
to ſue execution againſt him, and then the new adminiſtra- 
tor was to have an action againſt the plaintiff for the mon 
recovered. So, if a man upon the credit of B. lend mo- 
ney to A. which is applied to the uſe of A. but is not carried 
to account by A. upon an account ſtated between him and B. 
The lender ſhall have an account in Chancery againſt A. for 
- avoiding the circuity of action, if he was to be put to his action 
againſt B. and B. to an action againſt A. Cafes in Parlia- 
ment 17. | . | | 

| But a cauſeof action againſt a plaintiff will be no bar to 
an action by him, for avoiding circuity of action, when the 
recovery in both actions is not equal: As, in waſte, it is no 
bar, that the plaintiff covenanted to repair; for, in waſte 
the plaintiff ſhall recover treble damages, in covenant 
ſingle are recovered. Moore 23. But this doctrine I con- 
ceive only holds good, where the waſte is wilful, not where 
the only damages the premiſſes have ſuſtained, ariſes from 
the want of repair, whereof the plaintiff had due notice. 


The Law dier not allow tube Aftions, for the ſume Cauſe. © 


If a man be twice proſecuted for the fame crime auterfoit 

acyuit (formerly acquitted) or auterfoit convict 2 
convicted) or attaint, is a good bar, So if two actions are 
commenced for the ſame cauſe, it may be pleaded to the 
one, that another action is depending, for the ſame cauſe 
of action. This plea is in abatement of the ſuit, and whe- 
ther the other ſuit is depending in the ſame, or. another 
court, does not vary the cate. For various inſtances, which 
we need not enumerate, Vide 1 Com. Dig. 52, SW. 
If land be recovered by a ſtranger pending the writ, the 
writ abates. So a recovery of parcel, abates the writ for 
that part. So a recovery in dower, by default, or ag 
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of the tenant, with an averment chat the widow had a 
right to recover. So, a recovery by the tenant, againſt the 
demandant himſelf, by default. So an aſſignment of dower, 
in Chancery pending the writ, abates the writ for ſo much. 
So, if two have cauſe of action for the ſame thing, a reco- 
very by one, abates the writ of the other. 

But if the recovery was not againſt the defendant, but 
againſt a ſtranger, it is no plea. So, it may be replied that 
the recovery was by colluſion. A recovery upon a nibil di- 
cit, upon a writ brought after the firſt writ purchaſed, does 
not abate the writ: nor a recovery by render or default. 
Vide 1 Com. Dig. 68. Satisfaction to one, is bar in an ac- 
tion by another, for the ſame cauſe. Vide the next head. 
If two informations are exhibited the ſame day, for the 
| fame matter, both ſhall be ſet aſide. Bunb. g. If ſeve- 
ral actions of «treſpaſs are brought for the ſame cauſe, 
againſt one defendant, the court will order the plaintiff to 
| — them all in one, if poſſible. B. R. H. 137. If A. 

rings one ejectment in B. R. and another in 6 B. on the 
ſame title, and for the ſame lands, the court will ſtay pro- 
ceedings in one, until he has diſcontinued in the other. 

Andr. 297. But if there are two declarations, between the 

| ſame parties, for different roads, through the ſame cloſe, to 
different parts of the ſame town, the court will not conſoli- 
date them. Stra. 1178. But a fair practitioner will join 
both in one action, for the beneſit of his client, as he may 
fail as to one road, and ſucceed as to another; and in chat 
caſe, will inſtead of paying, 1 colts to receive, 


When a Recovery in one Action is a Bar to another» 


In an information for uſury,. judgment in another infor- 
mation for the ſame uſury, is a bar. In an action by = 
tam, &&c. conviction at the ſuit of the King, is a bar. 
judgment in an action by another, qui tam, c. In an in- 
formation for recuſancy, a prior conviction for the ſame re- 
cuſancy, before juſtices of the peace, or at the aſſizes. 1 
Com. Dig. 123. If the defendant pleads, that in the ſame 
term, N informed againſt him, and recovered, he muſt 
ſet out the days on which each bill was exhibited, that the 


court may judge of the . Stra. 116g. 8 
2. 
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| 2. In Perſonal Aftions. _ | 
In perſonal actions, a recovery upon demurrer, confeſſion, 
or verdict, &c. is a bar to every other perſonal action, for 
ever; for no one perſonal action is of a higher nature than 
another; and therefore, the party has no remedy but by error 
or attaint. As, in debt upon bond, if judgment be for or 
againſt the plaintiff, neither he nor his executors, ſhall ever 
have another action upon the ſame bond, before or after 
execution, ſo long as the firſt judgment ſtands in force, 
though a writ of error be depending on the firſt judgment. 
So, a bar in a perſonal action upon verdict, or demurrer, is 
a bar to another action for the ſame cauſe: As, a bar in 
treſpaſs upon demurrer, though in the former action there 
was bad pleading. So a recovery in court at Weſtminſter, 
may be pleaded to an action for the ſame, cauſe in an infe- 
rior court; as, a recovery in debt upon bond: for the re- 
cord of the ſuperior court may be removed by certiorari into 
chancery, and transferred by mittimus to the inferior court. 
1 Saund. 98. But I conceive an examined copy, upon 
ſtamps, would be ſufficient evidence. 
If the action be of another nature, the law is the ſame : 
as, a recovery in debt is a bar in an aſ/umpfit upon the ſame 
contract, et ? contra. So, a bar in treſpaſs, if the property 
be determined, will be a bar in frover for the ſame taking. 
A bar in detinue upon wager of law, will be a bar in an ac- 
tion upon the caſe of mis- uſing the ſame goods. A bar in 
debt by wager of law, will be a bar in aſumgſit for the ſame 
money. So, a recovery in ejectment, will be a bar in 
treſpaſs. So, a recovery in an action upon the caſe for 
erecting a nuiſance, will be a bar to an action for erecting the 
ſame nuiſance at a ſubſequent day; though the plaintiff 
might have had an action for the continuing of it. A reco- 
very in treſpaſs, is a bar to rover for the ſame goods. A 
recovery in replevin is a bar in treſpaſs for the ſame taking. 
And. a recovery in treſpaſs, is a bar in rep/evin. So a bar in 
an action for words, is a bar in another action for the ſame 
words, though they are then explained or interpreted. 
So, though the recovery be founded on a collateral reſpect; 
as, a recovery in debt upon the fat. 2 Ed. 6. c. 13. for 
not ſetting out tithes, is a bar in an action for the ſame 
tithes, though the recovery was not of the tithes them- 
ſelves, but of damages ſor the contempt againſt the ſtatute. 
A recovery upon a promiſe to pay money due upon a bond 


in an afſumpſi, is a bar in debt upon the ſame bond. So, a 
reco- 
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recovery in treſpaſs, or a bar, will be a bar in trover, for the 
ſame cauſe, though there were other parties. So, a reco- 
very in affault and battery, will be a bar, in aſſault, battery 
and maibem, for the ſame battery, though a greater miſ- 
chief afterwards appears ; for that is only an aggravation of 
the ſame battery. 1 Com. Dig. 123—5. Vide ſupra. 

If defendant pleads (whether in bar or abatement) that 
another action was brought againſt him in the ſame ferm, 
by another perſon for the ſame offence, it is not ſufficient 
he muſt ſhew that the right of action was attached in ano- 
ther perſon before plaintiff's action commenced ; he muſt 
ſet out the days when the two actions commenced. The 
commencement of the ſuit is the day the writ is actually 
ſued out, and not the teſte of the writ. Combe v. Pitt. 3 
Burr. 1423. This was an action upon the ſtatute againſt 
bribery at elections. 


3. 4 Recovery againſt One. 


In actions in which the damages are uncertain, a reco- 
very againſt another for the ſame cauſe, is a bar to another 
action for the ſame cauſe; as in treſpaſs done by ſeve- 
ral, a recovery againſt one, is a bar in an action againſt the 
others for the ſame treſpaſs. So, in a battery by ſeveral, a 
recovery againſt one, is a bar in an action againſt the others 
for the ſame battery. So in trover for goods. So, in aſſault 
and impriſonment. So, in an action upon the caſe, by one 
obligee, for cancelling a bond made to him and others. 
So, a recovery in an action upon the caſe by ſeveral, will 
be a bar to an action by one of them, for the ſame matter, 
though it varies in ſome particulars; but the defendant muſt 
aver that the recovery was for the ſame cauſe of action. 
And a recovery is ſufficient without execution ; for by the 
judgment a matter before uncertain is reduced to a certain» 
ty. Vide 1 Com. Dig. 125. | 

If a ſervant bound in a penalty not to leave his maſter's 
ſervice, is enticed away by another, and the [maſter reco- 
vers the penalty againſt the ſervant, he cannot recover da- 
mages againſt the enticer. 3 Bur. 1345. 


X. When 
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X. When not. 


I. But a Bar in one Action, is not a Bar to an Action of an 
higher Nature. 

In real actions, if the demandant may be barred by 
judgment upon verdict, demurrer, confeſſion, Sc. he may 
have another action of an higher nature. If he is barred 
in any action upon the ſeiſin of his anceſtor, or his own 
poſſeſſion, upon a writ of right. $5 

A bar to one who has only a particular right, is no bar 
to an action of the ſame nature by another. Vide 1 Com. 
Dig. 125, S. 1 4 | 

Nor to an action by the ſame perſon, upon another right. 
As to inſtances in real actions we are not particular, as not 
within the ſcope of our work. Under this head we may 
obſerve, that if an obligation be upon condition, to do two 
things upon requeſt, and the defendant pleads, no requeſt 
to do one of them, and there is a verdict againſt the plain- 
tiſf, he ſhall not have another action upon the ſame obliga- 
tion, for not doing the other thing Dyer 37. 6. 


2. If the Bar in the former Aion was upon a Pla to the 
Writ, Sc. it ſhall not be a Bar to the ſecond Action. 
is rule holds in actions real and perſonal, where the 

plea in the former action was only to the writ,” and not 

to the action of the writ. In ſuch caſe the party may 
have the ſame action again. If an executor ſue as admini- 
ſtrator, and is barred, he may have an action afterwards 
upon the ſame obligation as executor. If a replevin abated, 
the plaintiff, at common law might have another replevin. 

In account, it is not a bar, that the plaintiff was barred in 

an infimul computaſſet for the ſame goods, where the former 

action was brought before the account ſtated; A bar in 
an action by one as ſervant, is no bar in an actioh by the 
maſter for the ſame thing, if the former ackion was not 
with his privity : as in replevin, if the defendant mike 
conuſance for rent as bailiff to A: it is not à bat to a conu- 
ſance afterwards, for the ſame rent, unleſs it appear that 
it was with the aſſent of A. In an action upon the caſe, 
if the plaintiff was barred upon a default of the venue, or 
other defect in the declaration, that will not be a bar 
in another action for the ſame cauſe. So, if the ſame evi. 
dence does not maintain both actions, a bar in one is no 

a ple 
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a plea to the other: as, a bar in treſpaſs is not à plea to 
trover for the ſame goods; for trover lies upon a bailment, 
or delivery; but treſpaſs lies only upon a, zoriious taking, 
A bar, or a recovery in an aſſumgſit, is not a bar in debt 
upon a judgment, or ſpeciality. So, a judgment, or bar in 
an ejectment, is not a bar in another ejectment, upon a 


new demiſe. A recovery in debt for rent due at Michael- 


mas, is not a bar in debt for rent due at a former day. 
Nor is a conuſance, or avowry for rent due at Michael. 
mas, a bar to an avowry for rent due from the ſame te- 
nant, at a former day. Judgment in a court- baron in treſ- 
paſs, is not a bar to an action for the ſame treſpaſs in the 
county. palatine court. For the action in the court- baron 
was not vi et armis, and ſo it is not the ſame treſpaſs; or it 
was vi et armis, and then the court- baron had not any ju- 
riſdiction. So, an action, and recovery of damages in one 
reſpect, is not a bar to an action for the ſame cattle, or 
goods, in another reſpect; as a recovery in treſpaſs, for 
taking and leading away the plaintiff's ſheep, and 2d. dama- 

is not a bar in trover for the ſame ſheep, if the plaintiff 
replies, that the recovery in treſpaſs was only for the zaking 
away, and not for the value of the ſheep. So, a recovery 
and execution againſt one, where the thing demanded is cer- 
tain, is not a bar in another action againſt- another upon 
the ſame foundation; as if two be bound by a bond, a re- 
covery and execution againſt one, is not a bar in an action 
upon the ſame bond, againſt the other obligor, 6 Co. 45: 
a. 2 Cro. 74. unleſs the plaintiff levied his debt and coſts, 
for until ſatisfaQtion, he hath his remedy againſt the other 
obligor, for the reſidue of his demand. So judgment and 


execution againſt one who was permitted to eſcape by . 


the ſheriff, is not a bar to an action upon the ſame obli- 
gation, againſt the other obligor ; for an eſcape by the 
ſheriff is not a ſatisfaction to the plaintiff, Judgment 
againſt the drawer of a bill of exchange is not a bar in an 
action, againſt an indorſer of the ſame bill. So, a retraxit 
entered in debt againſt one obligor, is not a bar in debt 


* 


againſt another obligor. So another action and judgment 


upon it, is not a bar, if the plaintiff was not barred by the 
judgment; as in debt upon an obligation, a former action 
was pleaded, where upon non eff faftum a verdict was for 
the defendant, and the judgment was, that he ſhould go there- 
of without delay; this was held not to be a bar, for the judg- 
ment ſhould have been that the plaintiff take nothing by his 

writ, Vide 1 Com. Dig, 126-8, A promiſſory note is not 
Po” merged 
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merged by an interlocutory judgment. So, if there 14 
judgment by default, on a note againſt a debtor of the 
king's debtor, before extent and inquiſition, and the writ 
of enquiry is executed after the inquiſition, the crown 
may have a ſcire facias on the note. Bunb. 199. Re- 
covery of damages /ur prohibition, is not a bar to an 
action on the flat. 2 H. 4. c. 11. for double damages, and 
xo/. penalty, for ſuing in the admiralty, where it has not 
juriſdiction; the firſt is for going on after prohibition, the 
other for damages incurred, before prohibition granted. 


B. R. H. 317. 


XI. Election to have one Action or another, 
1. Afze, or Aion upon the Caſe. ; 


In many caſes the demandant, or plaintiff, may elect to 
have either one action, or another; for in all caſes where 
the regiſter has two writs for the ſame caſe, the plaintiff 
may have the one or the other. If the man entirely ſtops the 
way, water courſe, &c. of another, ſeiſed in fee, -&c. he 
may have an aſſize, or an action upon the caſe: the latter is 
the action now generally in uſe. 80, if any one ploughs my 
common, whereby it is entirely loſt. So an aſſize of nuiſance, 
or action upon the caſe. 1 Com. Dig. 128. F:de actian upon 
the coſe for a nuiſance. Div. 4. No. J. 


2. Action upon the Cafe or Treſpaſs. 


As, if any one takes out of my poſſeſſion, wood cut down 
by me, (my property) I may maintain treſpaſs or trover. If 
any one diſtrains for toll, when it is not due, or goods 
not diſtrainable. 4 Co. 94. b. But in ſuch caſe treſpaſs 
ſeems to be the moſt eligible. So if any one reſcues a de- 
fendant, taken upon a capias at my fuit, or ſeiſes for a he- 
riot, Sc. not due. So if any one detains a ſhip, taken 
for a voyage, the maſter of the ſhip, who had the poſſeſ- 
fion, ſhall have an action upon the caſe, or treſpaſs. 1 
Com. Dig. 128. In ſome of thoſe inſtances, ca/e may be 
preferable to treſpaſs, as the former ſpecies of action ſel- 
dom admit of ſpecial pleading, and conſequently the pro- 
ceedings will be leſs expenſive. On this point further will 
be ſaid hereafter. Og 


3. Aclion upon the Caſe, pr Debt. 


Upon every contract executory, a man may have an ac- 
tion upon the cafe, or debt. 4 Co. 95. 1 Rol. Abr. 593. J. 
10, 
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10. But caſe, viz. aſumpſt, hath been introduced, to 
avoid the advantages bad men had, in defending themſelves 


by the law-wager. 


4. Debt, or Covenant. 


Where a man covenants to do a thing under a penalty, 
the other may have debt, or covenant; but as in this caſe, 
the law-wager cannot be introduced, debt would be more 

eligible for the plaintiff than covenant; for if he proves his 
caſe, the jury cannot give leſs than the penalty; in cove- 
nant, they may give as little damages as they pleaſe. Beſides, 
in debt, ſhould the defendant let judgment go by default, 
the judgment is final; and the trouble, expence and loſs of 
time attending the execution of a writ of enquiry are ſaved 
and avoided. 
If a covenant be to pay rent, or other ſum, at ſuch a day; 
the plaintiff may have debt or covenant: So, if the party 
ſay by his deed, I am content to pay. 1 Com. Dig. 129. 


5. Action upon the Caſe, or Account. 


Where a man is accountable for money, or goods, an 
action upon the caſe lies againſt him, or account, at the 
election of the plaintiff. As if A. paid twice for the ſame 
goods. 1 Cem. Dig. 129. | 


6. Detinue, Replevin, or Treſpaſs. 


A man may have detinue, replevin, or treſpaſs for goods 
taken from him by wrong. Cro. Eliz. 824. 2 Cro. 50. 
but replevin is now ſeldom or ever uſed but where a dif- 
treſs is made, for rent, ſervices, &c. and where goods are 
taken by way of levy, as for a penalty, on conviction, un- 
der a ſtatute, it is generally in the nature of an execution, 
and unleſs a replevin is granted by the ſtatute, replevin will 
not lie. | * { 


7. Trover, or Treſpaſs. 


A man may have rover or treſpaſs, at his election, for 
goods taken by wrong. Vide 1 Com. Dig. 128, 9. In caſe 
the plaintiff's damages do not exceed the value of the 
trover is more eligible than treſpaſs, as in the former action 


the merits are tried upon the general iſſue, not guilty, 
| whereby 
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whereby the expence and intricacy of ſpecial pleading are 
avoided. 


8. Action upon a Statute, or by Common Law. 


If a ſtatute gives a remedy in the affirmative, (without a 
negative expreſſed or implied) for a matter which was action- 
able by the common law, the party may ſue at the com- 
mon law, or upon the ſtatute z for this does not take away 
the common law remedy. 2 aft. 200. As, he may have 
treſpaſs for ſpoiling his park at the common law, or, an 
action upon the ſtatute de malefactoribus in parcis. 2 Rol. 
Rep. 49. Treſpaſs for mayhem, or appeal of mayhem upon 
the ſtatute. 2 Rel. Rep. 49. If the action concludes, con- 
trary to the form of the ſtatute, (where it lies at the common 
law, or upon a ſtatute,) and the ſtatute is miſtaken, where- 
by the declaration will be bad upon the ſtatute, but good by 
the common law; the words contrary to the form of the fla- 
tute ſhall be rejected. Cemyn's Reports, 26. Bo, if there 
be no ſtatute, and the action is maintainable only by the 
common law. Id. So, if an indictment be againſt three, 
and one only is within the ſtatute; it ſhall be good againſt 
the others at the common law, and contrary to the form of 
the ſtatute goes to him only, who was guilty within the ſta- 
tute. Id. But if a man bring his action at the common 
law, he receives his remedy by the ſtatute. 2 Rol. Rep. 
49. Vide action upon the ſtatute Div. III. 


9. Suit in the Temporal, or Spiritual Court. 


Sometimes a man hath election to ſue in the temporal 
court, or in the ſpiritual court; as, for a penſion by pre- 
ſcription. Tita. Nat. Brev. 51 B. 1 Sid. 146, 


XII. In what County an Aclion fhall be ſued. 


1. When in the proper County. 


Every action for the recovery of the ſeiſin, or poſſeſſion 
of land, ſhall be brought in the county where the land lies, 
Brat. 189, 414. 2 Com. Dig. 129. 


2. For Lands, c. in Wales, Berwick, or 4 County Pala- 
17 ine * ; 


An ejectment, Ec. for lands in Brecbnoct, or other coun- 
ty in Males, ſhall not be tried in Monmouthſhire, which is 
; made 
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made an Engliſh _ by the fat. 27 H. 8. c. 26. but in 
the county of Hereford, which is the next county. So, if 
iſſue be joined reſpecting land in Bereick, which is part of 
Scotland, it ſhall be tried in the county next to Berwick. 
So in perſonal actions, if the iſſue ariſes in Berwick, the 
venire ſhall be directed to the next county. So if the land 
in queſtion lies in a County Palatine, it ſhall be tried in the 
next county, as in ejectment for land in Ely, upon a ſug- 
geſtion, quod nullus ingredi poteft ad jurat” c. the venire 

ctas ſhall be de vicineto, from the next vill, in the county 
of Cambridge. And a ſuggeſtion is ſufficient, without a 
confeſſion, or nient dedire of the defendant. But an in- 
diftment, or an appeal of felony, in Wales, ſhall be brought 
and tried there, and not in the next county. Or the 
felon may be removed by habeas corpus, and indifted in an 


Engliſh county. 1 Com. Dig. 130. | 


3. For Land in two Counties, when it lies in Confinio Co- 
mitatils. 


As to aſſiſe by the common law, in confinio comitatite, as 
it is a proceeding ſeldom if ever uſed, I ſhall not ſtate any 
caſes, but only refer to 1 Com. Dig. 130. If a matter 
cannot be tried, or not fairly, in the proper condity, it ſhall 
be tried' in the adjoining; and it ſhall be done by a ſug- 
geſtion on the roll, with a nent dedire, by rule of court; 
but as this ſuggeſtion cannot be traverſed, the court will 
not grant a rule, without a clear foundation. Thus on in- 
formation againſt aldermen, for refuſing to admit perſons to 
their freedom, for ſome time, 'till an election was over, 
whereby they loſt their votes, it was held not ſufficient to 
ſwear that one believes there would not be a fair trial. 3 


Burr. 1330. 


4. Action in which the Me may ariſe upon the Land. 


Every action in which the iſſue. may ariſe upon the land, 
muſt be brought where the land lies, as a quare impedit ſhall 
be always brought where the church is; except in the caſe 
of the King. So a guare incumbravit. So a quare impedit 
of a prebend ſhall be brought in the county where the 
cathedral is, and not where the body of the prebend is; for 
he ſhall be inſtalled in the cathedral. So waſte ſhall be 
brought where the land lies; though it be in the Zenuit, in 
which damages only are recovered ; although the leaſe be 

| made 
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made in another county. So it ſeems, debt for a fine upon 
a copyhold muſt be brought, where the land lies. So, debt 
for rent, when it is not founded upon the contract, ſhall be 
brought where the land lies; as, debt by the aſſignee of a 
reverſion for rent, payable upon a leaſe made in another 
county. 80 debt by the leſſor, againſt the executor of te- 


nant for liſe, for rent in arrear in the life-time of the teſta- 
tor. So, debt by an executor, by the fat, 32 H. 8. c. 37 


for the arrears of rent in the life-time of his teſtator. So, 
debt by an executor for the arrears of a rent-charge granted 
to the teſtator for his life. So, debt in the debet et detinet, 
againſt the executor or adminiſtrator of the leſſee. So, debt 
for rent againſt the aſſignee of the term, by the aſſignee. of 


the reverſion. 


But if the land lies in two counties, the action may be 
in the one, or the other. If debt be founded upon the 
contract, it ſhall be where the leaſe was made; (But vide po/# 
diviſion $.) as if the executor or adminiſtrator of a leſſee aſ- 
ſign, debt againſt him in the detine?, for rent due after the 
allignment, ſhall be, where the leaſe was made, If the leſ- 
ſee himſelf be ſued for rent by the leſſor, it muſt be in the 
county where the leaſe was made. So, covenant againſt the 


leſſee ſhall be in the county, where the leaſe is alledged. 


Though the breach be for not repairing. So, debt for 
rent upon a demiſe of land in Ireland, or the Plantations. 
So, if covenant be by the aſſignee of a reverſion, againſt the 
leſſee for non-payment of rent, it ſhall be brought where the 
leaſe, and aſſignment were made; for it is * upon 
the contract. Yet, covenant by the aſſignee of a reverſion 
againſt the aſſignee of a leſſee of land in Ireland, upon an ex- 
preis covenant by the leflee (covenanting for himſelf and his 
aſſigns) to pay the rent in London, cannot be ſued in Lon- 
don, where the leaſe was made and payment ought to be, 


Vide Show. 192. 1 Salk. 80. 3 Mod. 337, Garth. 182, 


5. Action founded upon any thing Local. 
Every action, founded upon a local thing, ſhall be brought 


in the county where the cauſe of action ariſes; for there it 
can be beſt tried. As, an appeal of death muſt be in the 
county, where the murder was committed. For a murder 
in Wales, it cannot be brought in an adjoining county. If 
the ſtroke was in one county, and the death in another, it 
may now, by the „at. 2 & 3 Ed. 6. c. 24. be commenced 
and tried in the county, where the party died. ; 
As 
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As to an appeal for robbery, the proceeding being now 
obſelete, I ſhall ſay nothing on the ſubject. But refer to 


1 Com. Dig. 389, &c. , | 


If a woman be taken in one county, and raviſhed in ano- 
ther, if an appeal for the rape be brought, it muſt be in the 
county where ſhe was raviſhed. Hale's Plens of the Crown, 
146. Though the count mentions the taking in another 
county; for, as to ſo much, it is ſurpluſage. Stamford's 
Pleas of the Crown, 63, 6. An appeal ſhall be brought in 
the county where the offence was committed, though it be 
within the Cinque Ports. Yelv. 12 Cro. Car. 247. (Except 
in the caſe of murder, mentioned above.) | 

With reſpect to an appeal of murder, it is ſometimes an 
awful action, as, upon a conviction, the king cannot par- 
don. And if there hath not hitherto been an inſtance, of 
an abuſe of the prerogative, in pardoning a murderer, 
convicted upon indictment, there may at ſome future pe- 
riod. | A 

If a robbery, murder, Q. be committed in one county, 
and a man be acceſſory by procurement in another, an ap- 
peal againſt him as acceſſory ſhall be where the procurement 
was, and not, where the robbery, Ec. was committed. 

Account againſt the bailiff of a manor, orland, muſt be in 
the county where the manor, or land hes. 

Though the action be founded upon a thing mixed with 
mere matter of record in another county: As, an action 
upon the caſe for procuring the plaintiff to be outlawed at 
Weſtminſter, whereupon he was impriſoned upon a capias 
utlagatum in Norfolk, ſhall be brought in Nerfo/z; for there 
was the viſible wrong, and the proceſs of outlawry at N. 
minſter is only matter of record, which is not triable by the 
country. So, if a tranſitory action be confined by the iſſue 
to a local thing, it muſt be brought, and tried in the coun- 
ty where ſuch thing happened. { Vide paſt diviſion 11.) 

So, if the iſſue be not local, but ariſes upon matter, which 
was local; as, in a real action, if there be judgment againſt 
the defendant, by default, who aſſigns non-age for error, it 
ſhall be tried where the land lies. Vide 1 Com. Dig. 131, 2. 


6. Actions founded upon Contract. 


By the common law, account, covenant, debt, detinue, 
&c. might have been brought in any county, and a plaintiff 
might have declared upon a contract in any other _— 3 

| or 
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for debts and contracts are not of any particular place, as 
they may be contracted and made any where. But by the 
fat. 6 Ric. 2. c. 2. that debt, account, and ſuch like actions 
may be brought in the ſame county where the contract was 
made, it is enacted, that if by the declaration it appears, that 
the contract was in another county than where the writ is 
brought, the writ ſhall abate. Vide 2 Jnft. 231. Com. Dig. 
50. But as moſt of ſuch actions may be tried in any county, 
(unleſs the defendant moves the court to change the venue, 
which he may do, before plea, upon an afhdavit that the 
cauſe of action (if any) aroſe in ſuch, other county, and not 
in that where the action is brought) the plaintiff in his de- 
claration always ſtates the contract, &c. to have. been made 
at ſome place in the county, where the action is brought. 

If debt be brought in London, upon a recognizance made 
at Veſtminſter, it abates. So debt upon a judgment at 
Meminſter, upon a contract made at York, mult be in Mid- 
dleſex. So if it appears upon the record, that the contract was 
in another county, it is error. 1 Com. Dig. 132. Though 
it be tried in another county by the conſent of the parties, if 
ſuch conſent does not appear upon the record. If an obliga- 
tion or other ſpeciality be ſtated at large, debt upon it may 
be brought, in any county / vide pot; No. 12.) and a plea that 
the obligation was made in another county, is bad. So, if 
dy the declaration, the obligation be alledged to be made in 
- a County Palatine,; yet aſter the general iſſue, or a plea in 
bar, the defendant ſhall not have advantage of it. Carth. 
11. 1 Com. Dig. 132. 

Action of debt for rent is local, but covenant is tranſitory. 
1 Wii. 165. | 


* 


7. Aftions founded upon Cuntracs, out of the Realm. 


If a perſonal action be upon a contract made out of the 
realm, it may be brought in any. county, and alledged to be 
made at Fort St. George, &c. to wit at M. in ſuch a county. 
Eut it it be alledged at Fort St. George in the Raſt Indies, in 
London, it will be bad. Here the ſcilicet is wanting, which 
is the only way to cure the apparent abſurdity, and this form 
ol the /cilicet, is allowed by the law, for the purpoſes of juſ- 
tice, and public convenience. 

An action may be brought in Landon for money borrowed 
at Amfterdam, and by articles covenanted to be paid in bank 
there. Stra. 612. | | 

| 8. Action: 
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8. AFtions againſt | Fuftices of the Peace, cr. | 


By the at. 21. Fac. c. 12. It is enacted, that actions 
on the caſe, treſpaſs, battery, or falſe impriſoament, 5p 
any juſtice of peace, mayor, or bailiff, of any city, or 
town corporate, port-reeve,,. conſtable, tithing-man, col- 
lector of ſubſidy, church wardens, and perſons called ſworn- 
men executing the office of church-warden or .overſeer,. 
or their deputies, or any who in their aid, or by their 
command do any ching touching his or their office, for any 
matter done by virtue or reaſon of any of their offices ſhall 
be laid in the county where the fact was done, and not elſe- 
where; and if at the trial, the plaintiff ſhall not prove the 
cauſe of action to have been in the ſame county, the jury 
ſhall find for the defendant without regard to any other evi- 
dence. Vide 4 Iaſt. 175. And if an action be againſt a 

juſtice of peace, c. for a matter or thing done by co- 
Ln or under pretence of his oſſice, though it be not ſtrictly 
within the duty of his office, the jury ſhall find for the de- 
fendant, if the cauſe of action does not ariſe in the ſame 


county. Vaugb. 114, &c. This is laid down by Ld. Cb. 


Baron Comyns (Dig. 1 vol. 133) totidem verbis, and the above 
cited as an authority. Had it not been for ſuch authorities, 
I ſhould be inclined to think, that ĩn caſes where a juſtice of 
peace has not juriſdiction, he would not be entitled to the 
benefit of the ſtatute; at all events, it will put the practi- 
tioner upon his guard, and induce him to bring his action 


in the county where the cauſe of action ariſes. 


If an action be brought againſt a juſtice of N other 
officer, within the Fat. 21 Fac. out of the proper county, 
and this appears upon the evidence, at the trial, without 
being pleaded, the verdict ſhall be for the defendant. Vide 
Paugh. 111. 

If a conſtable, under a warrant, take a man and 
him · before a magiſtrate; who diſcharges him; and foon 
after on a diſpute happening, the conſtable beats him, this 


is not within the ſtatute, and the conſtable need not be ſued 
in the county. Stra. 446. 


If ſuch a queſtion had not ariſen, one ſhould: conceive it 
"morally impoſſible it could ariſe. The moment the conſta- 
ble bal produced his priſoner before the magiſtrate; his 
- authority was at an end, and he no longer acted . cha- 
racter of a peace officer. 


9. Indiiment 
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g. Indictment and Appeal. 


Generally an indictment muſt be in the county, where 
the offence was committed; and therefore, if an indict- 
ment for a forcible entry into land, in Middleſex, be found 
in Gloucefter, it will be void. So, if an indictment for a 
libel, or other tranſitory thing, be in a county, where the 
libel was not publiſhed, or the thing not done, upon not 

ilty the defendant ought to be acquitted. If an indict- 
ment be in Middleſex, for levying war, war levied in Surry 
cannot be given in evidence. But, if the indictment be for 
compaſſing the death of the king, and the levying of war be 
alledged as an overt-a# of ſuch treaſon, war levied in ano- 
ther county may be given in evidence, for there it is not 
local. If an indictment be for coinage in the county of 
Middleſex, if that be proved, other acts in the counties of 
Hfſex and Suſſex, may be proved in confirmation, by the 
ſtatutes 26 H. 8. c. 13. and 35 A. 8. c. 2. Treaſon or miſ- 
priſion done out of the realm, ſhall be enquired, c. in the 
King's Bench, or before commiſſioners in ſuch ſhires as ſhall 
be aſſigned by the king's commiſſion. 1 Com. Dig. 133. 


10 Aion Popular, and Information. 


By the fat. 31 Eliz. c. 5. a declaration or information 
upon a penal ſtatute, ſhall be in the county where the offence 
was committed, or the county may be traverſed, 1 Com. 134. 
Vide 1 L. Ray. 370, 373, c. and 2 L. Ray. 872. but I con- 
ceive the defendant may plead the general iflue, and on trial 
nonſuit the plaintiff, if it appears in evidence the offence 
was not committed in the county, where the action is 
brought. | 1 56 2 4 0 | 

The fat. 12 Ann. c. 16. againſt uſury directs the venue to 
be in the proper county. By the fat. 21 Fac. c. 4. it is en- 
acted, that all offences againſt a penal ſtatute, for which a 
common informer may ground any popular action or infor- 
mation before juſtices of aſſize, mf privs, gaol delivery, oyer 
and ter miner, or juſtices. of peace, ſhall be proſecuted and 
tried, &c. before them, &c. and not elſewhere, ſaye only in 
the ſaid counties. Vide action upon fiatute Div. 4. But by a 
proviſo in the act, this ſtatute does not extend to any infor- 
mation or action upon ſtatutes againſt Popiſh recuſants, or 
for recuſancy, or for maintenance, champerty, or buying 
of titles; or on the ſtatute of tonnage, or poundage, or 

; for 
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for defrauding the king of his cuſtoms, ſubſidy, impoſt, pri- 
ſage, or for tranſporting gold, ſilver, ordnance, ammunition, 
Or. wool, or leather. So it does not extend to an infor- 
mation for an offence not determinable before juſtices of 
aſhze, c. As upon the 2 23 H. 8. c. 4. for raiſing the 
prices of beer, Sc. Cro. Car. 112. Hutt. 98. Carth. 465, 6. 
it does not extend to debt upon any ſubſequent ſtatute, 
which gives a remedy by debt. 1 Salk. 373, but per Holt, it 
muſt be laid in the proper county, r Salk. 373. 
In all thoſe caſes to which the 2 of 21 Jac. extends, 
if at the trial, the plaintiff or informer do not prove the 
offence to have been committed in that county, the deſend- 
ant ſhall be found not guilty. 
It is proper to obſerve, that the 31 Elia. does not extend 

to informations by the attorney general, but by a common 
informer only ; but the fat. 21 Fac. c. 4. extends to both. 
And debt upon a penal ſtatute, as well as an informa- 
tion, muſt be in the county where the offence was com- 
mitted. 

The fat. 21 Fac. c. 4. does not extend to offences againſt 
any penal ſtatute, made fince the 21 of James. But ac- 
cording to Lord Holt, popular actions ought {till to be in the 
proper county, unleſs otherwiſe directed by the ſtatute, 
whereon the action is founded. 1 L. Ray. 373. vide Andr. 
25. It therefore behoves the practitioner, in fuch cafes, to 

ay a ſtrict attention to the ſtatute, whereon he means to 


ue. 
11. When an Action ſball be brought in one County or the other. 


When an action is founded upon two things in different 
counties, both material to the maintenance of the action, it 
may brought in the one county, or the other. As if a ſer- 
vant be retained in one county, and depart into another, an 
action lies in the one, or the other. So, if an arreſt be in 
one county, and an eſcape in another. If a man be cited in 

ono county, before the admiral in another county, for a 
thing out of the juriſdiction of the admiralty, an action lies 
iu one county, or the other. So, if he be cited in 
one county, before a court Chriſtian, in another, for a thing 
out of their juriſdiction, If a man hires a horſe in one 
county to ride to another, an action for the immoderate 
working of bim, lies in the one county, or the other. So 
Vor. I. D - © covenant 
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covenant lies in the one county, or the other, upon an in- 
denture of demiſe in one county, of an houſe in another. 
Or, upon an indenture of covenant made in one county, to 
make aſſurance, which was tendered in another. 80, in an 
action upon the caſe, for not repairing a wall,, by reaſon of 
the tenure of land, whereby the plaintiff's land was drown- 
ed; if the wall be in one county, and the plaintiff's land | 
be in another, 3 Leo. 141. Vide 7 Co. 2 b. But, notwith- 
ſtanding the authorities, Ithink the fafeſt way would be to lay 
it in the county where the lands lie, as there the injury was 
ſuſtained. In an action againſt the ſheriff of Hertford, for 
an eſcape in his county, of one taken upon a 15 10 capias 
ad ſatisfaciendum upon a judgment at Weſtminſter, for admi- 
niſtering unwholſome medicine in one county, where the 
promiſe of cure was in another, So, if the matter in one 
county, is dependant upon matter in another, the plaintiff 
may have the action in one county, or the other. As, if 
two conſpire to indict another, and make the execution of 
the conſpiracy in another county, conſpiracy lies in the one 
county, or the other. So, if an action upon the cafe be 
brought againſt the ſheriff of Yorkſhire, for not arreſting a 
man upon a, capias utlagatum, to him directed in Yorkſhire, 
upon which he return non eft inventus, contrary to the truth 
of the fact, it may be in Yorkbire, or in Middleſex where 
the return was made. So, for maliciouſly ſuing execution 

in Middleſex, whereby he was arreſted in Dorſeiſbire. 
In treſpaſs, if the defendant juſtify by cuſtom of fore 
buying and ſelling, within the city of York, and ifſue 
upon the cuſtom, upon a ſuggeſtion that the ſheriff and co- 
roners of York are citizens, and that there are not any free- 
| holders within the county of the city, except citizens to try 
the iſſue; if that be admitted, or not denied, a benire facias 
ſhall be awarded to the next county. Dyer 259. b. Bend. 23. 
And this upon the maxim, founded upon univerſal princi- 
ples of juſtice, „that no man ſhall be judge in his own 


cauſe.” | 


Surry, action 
againſt the Lade, but 


changed, 
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changed, but a tule is made to try it in the next county, 
Will. 1. 1 


12. When an Action foal be in any County. 


When an action is for a tranſitory thing, it may be brought 
in any county; as, if it be upon covenant, or contract, or 
debt at large, it may be brought in any county, for debilum 
et contrafius ſunt niillius laci. So treſpaſs for an aſſault and 
battery may be in any county. So, rover and other actions 
upon the caſe; So, if a petſonal action be founded upon a 
thing done out of the realm, it may be brought in any coun- 
ty, and ſhall be alledged a ſuch a place n ſuch a county ; As, 
if debt be upon bond of bill, Sc. made at Hamburgh, it 
may be alledged at H. to wit, at We/ftminfter, in the county 
of Middleſex, tliough the bond upon oyer, appears to be 
dated at Hamburgh. If the defendant plead that H. named 
in the bond is beyond the ſeas, and rio ſuch vill in England, 
it will be a bad plea. So in a perſonal action alledged at 
any place within the realm, if the proof be for any right of 
the plaintiff, at any place out of the realm, the plaintiff 
ſhall have a verdict. | | | 

In a tranfitory action, if the defendant makes a local juſ- 
tification, and traverſes all the places, except that in which 
he juſtifies, the plaintiff muſt prove the cauſe of action out 
of that place: As, in treſpaſs for a falſe impriſonment ; if 
defendant juſtifies as conſtable of D. in another county, and 
traverſes every other place out of D. the plaintif muſt 
prove an impriſonment out of D. In treſpaſs for taking 
goods; if the defendant juſtifies damages feaſant in ſuch a 
cloſe, or houſe, he mult traverſe all other places. In an 
action upon the cafe for words ſpoken in London, if the de- 
fendant plead a concord for all words, except in London, he 
muſt traverſe the ſpeaking there. In debt upon a bond, if 
defendant pleads dureſs of impriſonment in another county, - 
it ſhall be tried where the dureſs is alledged. If he plead 
infancy, viz. apud A. in another county; > it ſhall be tried 
where he is commorant, not where the action is brought. 
But I have never known an inſtance of this, it having in the 
courſe of my experience, been uſual to plead it, viz. at the 
place where the venue is laid. SO 

| Yet, in actions tranſitory, if the defendant hath a juſtifi- 
cation which is not local, he muſt alledge it in the ſame 
place, and county where the action is brought: As, in treſ- 
. D 2 | paſs” 
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ing, and iſſue upon it, it is bad, after verdict; for the a 
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paſs for a battery at 4. in Com. B. if the defendant 
plead fon aſſault demeſne, he muſt plead it at A. and not 
elſewhere. In an action againſt an executor for goods fold 
at A. if the defendant plead, that the teſtator was alive 
the day of the writ purchaſed, viz. at D. in the county 
aforeſaid, it is bad; for he ought to alledge the life of the 
teſtatorat A. So, in action founded on a matter in ſeveral 
counties, if the iſſue be confined to a thing in one of the 


counties, it ought to be tried there: As, in covenant upon 


a leaſe in the county of H. of a houſe in the county of B. 
brought in the county of H. if the breach be for not ir 066 

ion 
ſhould have been in the county of B. 1 Lev. 114. I muſt 
confeſs I have never met with a caſe of this kind, and have 
ſome doubt about it. But at all events in ſuch an action, 
prudence will dictate to the practitioner, to lay his action in 
the county where the premiſſes lie, and then there cannot 
be a doubt, and on account of witneſſes, the trial will, in 
general be leſs expenſive. 

In debt for an eſcape in one county, upon an arreſt in 
another, if the iſſue be upon the arreſt, it muſt be brought 
in the county where the arreſt was. 1 Lev. 114. If the iſ- 
ſue be upon the eſcape, the action ſhould be brought in the 
county where the eſcape was, 1 Lev. 114. I have ſome 
doubt upon the two laſt caſes, as it may frequently be im- 
poſſible for the plaintiff to gueſs, what iſſue the defendant 
will offer. 7 ; 

In an action for words in London, if the defendant juſtifies 
by reaſon of a felony, perjury, &c. in another county, the 
trial muſt be in the county, where the felony, &c. is al- 
ledged. 1 Sand. 247: wh N v. Boite, In covenant againſt 
the corporation of Berwick, upon a demiſe of lands in Ber- 
wick, brought in York, and iſſue upon expulſion, it ſhall be 
tried in the county next to Berwick. 1 Vent. 58, go. 1 Sid. 
381. 462. S. C. - 

Tranſitory actions ſhould be brought in the county where 
the cauſe of action ariſes, for the advantage of the client, 
unleſs there are very particular reaſons for trying them elſe- 
where, Generally, where a declaration is delivered upon 
the removal of an action by habeas corpus, out of an inferior 
court, it ſhall be laid in the ſame county as before. Jide 
Rules and Orders of C. B. Mills 18. If a cauſe be removed 
out of the court of Canterbury, Southampton, Hull, Litch- 
field, or Poole, it ſhall in perſonal actions be laid, in the 


county of Kent, Hampſhire, York, Stafford, or Dorſet. By 


rule 


rule Mich. 1654. Mills. 18. Rules and Orders of C. B. 
18. Sl r FA | 

Action againſt a ſheriff for a falſe return, may be in any 
county, for he may make return any where. 1 Wi. 336. 
Vide 1 Com. Dig. 136-8. 


13. Venue changed. 


The venue may, in general be changed in any action, not 
local, upon a motion in court, grounded upon an affidavit 
that the cauſe of action (if any) aroſe in the county of A. 
and not in the county of B. (or elſewhere out of the count 
of A.) But the rule to change the venue, may be ai. 
charged, upon motion, the plaintiff undertaking to give 
material evidence in the county where the venue is laid, and 
if, on the trial, he does not give ſuch evidence, he will be 
non-ſuited. 

The venue was changed from London to Middleſex, becauſe 
all the ſittings in London were on a Saturday, and the plain- 
tiff's witneſs was a Jeu, who could not attend on that day, 

it being his /abbath. 2 Med. 271. | 
Blut the venue ſhall not be changed where the action is 
local. Nor in deceit, nor in debt on bond, or bill penal, 
or aſſumpſit, on bill of exchange, or promiſſory note. 

Nor in deceit 1 Sid. 87. 1 

Nor in ſcandalum magnatum 2 Mod. 216. 1 Lev, 56. And 
the court of K. B. ſome years ſince, refuſed to change the 
venue, in an action brought by Lord Sandwich, then firſt 
lord of the admiralty, againſt Miller, for printing and pub- 
liſhing a libel, the plaintiff having laid the venue in Middleſex. 
And this was refuſed on ſolemn argument, where a rule to 
ſhew cauſe was granted. | 85 

The venue ſhall not be changed when any thing material 
for the maintenance of the action was in the county, where 
the action is brought. But as beſore obſerved, if the venue 
has been changed, the rule may be diſcharged on the plain- 
tiff's undertaking to give ſuch evidence. | 

It ſhall not be changed in trover for goods R. Hil. 4 U. 
in C. B. cited by Com. 1 Dig. 138. Nor in covenant, nor in 
an action upon the caſe for an eſcape, nor in an action upon 
a ſtatute; for by the fat. 21 Jac. c. 4. the defendant ſhall 
be found not guilty. l | 15 | 

So the venue ſhall not be changed, after ifſue joined, though 
the matter ariſes in London ; and by charter a thing which 
concerns the city, ſhall be tried there. Nor ſhall the venue 
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de changed where the plaintiff js an attorne 1 and pgs the 
venue in Middleſex. Except for ſpecial cauſe, Otherwiſe, 
if he Jays it in London, or elſewhere ; for th by he waives his 
privilege. Nor ſhall it be changed, becauſe the N 
is an attorney, and the action 1 is not laid in Middleſex ; 
the plaintiff may lay a perſonal action where he AS 2h 
Show. 148. Carth. 126. But I conceive in ſuch caſe, an 
attorney ought to be ſued, by bill filed againſt him, as an 
attorney, if he be ſued in his own right, and ſued ſolely, and 
not as an executor or adminiſtrator, or joined with other 
defendants. And if he i 1s otherwiſe ſued, he ks Pe his 
privilege as an attorney in abatement. | 

The vente ſhall not be changed, if the plainti@ is a equny. 
ſellor, or maſter in chancery. 

The place ſuggeſted in the rit, ſhall be always ſuppoſes. 
in the county where the action is 

The plaintiff himſelf cannot change — in perſonal 
actions, after the g igu day of the ſubſequent term, after 
appearance, though he would pay coſts, or giye an impar- 
lance. Ha. 21 Car. 2. Pr. Reg, 38. Fige. 4 Cam. Dig. 
138- 

If * declaration i is delivered ſo early that defendant 5 
eight days in that term, he cannot move to change the 
venue next term. Stra. 211. IF declaration i 18 deliyered ſo 
late, that defendant cannot move ſooner, he may do it on 
laſt day of term. Barnes 489. The venue ſhall not be chang- 
ed to Middleſex, becauſe ſome pf the defendants are barri- 
ſters or attornies. Stro. 610. The wenue may be changed 
into Cheſter, for the court can ſend down the record by nu 
timus. 2 Lord Raym. 1418. The venue ſhall not be changed 
into a county palatine. Stra. 807. Barnes. 341, 47s 484, 
488. If a barriſter lays the venue in Middleſex, it ſhall not 
be changed. Str. 822. Lord Nahm. 1556. 1 Will. 259. 
The venue may be changed from Landon to Middleſex. on 
motion. Stra. 857. Barues 4879. As the defendant muſt 
move to change the venue before plea pleaded, ſo plaintiff 
muſt move to diſcharge the rule before plea, or replj- 
cation. Sed. qu. as to plea, Stra, 858. If an action is brought 
in the county of a town, for a duty claimed by the corpo- 
ration, the venue may be changed into a neighbouring copn- 
ty. Stra. 874. The court will not change the venue in 
debt. Str. 878. The court will not change the venue, but 
into the county where the cauſe of action is ſworn to ariſe; 
nor then, unlels it is a place where the judges go. T. 8. G. 2. 
B. R. H. 135. The wenue may ve changed in a . 

action 
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action of debt. N. 9. G. 2. B. R. H. 163. It cannot be 
changed if it will delay trial, as ta 2fmoreland, where the 
judges do not go in Lent afſizes, nor to an adjoining coun- 
ty, without notice and conſent. H. 9. G. 2. B. R. H. 210, 
i 16. G. 2. Str. 1180. Barnes 490. Plaintiff cannot re- 
zularly move to change the venue, but he may do it in ef- 
2 y moving to amend, and ſtriking out the name of the 
county, 100 infective the other. Str. 1162. 1 Wil. 173. 
And he may do this after defendant has changed the venue, 
on the common affidavit. Str. 1202. If the court refuſes 
to change venue becauſe it would occaſion delay, they will 
not change it to a third county without conſent. Sir. 1216. 
When the cauſe of action ariſes in a Welch county, the 
venue cannot be changed from one county in England to 
another, though the next adjacent Engliſh county to the 
elch one, without conſent. Sy. 1258. 1 Will. 138. Yet it 
may be changed from an eie to a Welch county. Str. 
1270. Sed. qu. 1 Will. 221. The court will not diſcharge 
a rule obtained on the common affidavit, to change the 
venue, on an affidavit of the plaintiff that his witneſſes live 
in Scotland, and will come to Carliſle, but not to London. 
1 Wilſ. 162. The venue cannot be changed, but into a 
county where the whole cauſe of action aroſe. '1 Will. 178. 
It may be changed on the common affidavit, after a judge's 
order for time to plead, on taking ſhort notice. 1 Wil. 245. 
C. B. would not formerly change venue, after time to plead, 
or even after a ſummons for it, though diſcharged ; but 
would after order for imparlance. Barnes 478, 481, 485, 
86, 487. But they will now by rule Mic. 16. G. 2. If on 
order for time defendant has conſented to take notice of 
trial in the original county, the venue ſhall not be changed. 
Barnes 493* To have venue changed from a city or county 
in itſelf, in an action where the mayor, c. are plaintiffs, 
there mult be an aſſidavit that the ſheriff is an officer of the 
corporation. 1 Wilſ. 298. If a new trial is granted be- 
cauſe.the verdict was againſt the weight of evidence, and 
the damages excellive, and there is proof of general preju- 
dice in a city againſt defendant, the court will change the 
venue. T. 4. G. 3. 3B. M. 1564. Affidavit to change ve- 
nue muſt be poſitive; it muſt ſay “ the cauſe of action, 
Sc. and not „ the promiſes.“ c. Barnes 477, 478. That 


the words in the declaration, Qc. bad, the words muſt be 


mentioned. Barnes 480. Affidavit of one defendant ſuffi- 

cient. Barnes 482. Venue cannot be changed from London 
to a city or county in itſelf ; nor where cauſe of action 
| aroſe 
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aroſe in ſuch city, can it be changed to the county at large, 
Barnes 477, 482, 489. Not from . Yorkſhire to York city, 
Barnes 489. It may be changed from a county at large to 
Londen. Barnes 481. It may be changed after time to per- 
fect bail. Barnes 483. On changing venue againſt attorney, 
coſts of a new bill are not paid. Barnes 485, 486. Penue is 
not to be changed in action on promiſſory note, or bill of ex- 
change, or in ſcandalum mag natum. Barnes 480, 482, 483, 
485, 487, 491, 492. Nor in action of covenant on deed, 
for non payment of rent. Barnes 491. It may in deceit by 
warranting an unſound horſe, and in all tranſitory actions, 
except caſes of privilege, ſpecialty, promiſſory note, or bill 
of exchange. Barnes 491. The court will change it with- 
out affidavit, if it appears on the declaration, that the cauſe 
of action aroſe elſewhere, as action on the cuſtom of a bo- 
rough. Barnes 492. Putting in plea after rule to ſhew 
cauſe, is not a waiver, Barnes 492. It may be changed 
in action againſt late ſheriff, though his under-ſheriff is (till 
under-ſheriff, but the jury proceſs ſhall be directed to the 
coroners. Barnes 493. 


ACTION UPON THE CASE. 


As this title is a genus, under which ſeveral ſpecies may 
be claſſed, and as action upon the caſe is itſelf a ſpecies of 
action, which embraces a great variety of caſes, we ſhall, 
after treating of the action itſelf generally, treat of ſome of 
the principal heads, in alphabetical order. This kind of 
action 1s now become a ſort of general remedy, of moſt ex- 
tenſive uſe and practice, particularly in new caſes, and em- 
braces a great variety of objects; conſequently is well wor- - 
thy of the practitioner's molt ſerious attention. 


I. When it lies, 


An action upon the caſe is founded upon a wrong, not 
founded in a treſpaſs, vi et armis, or if it is, yet in ſome 
caſes the plaintiff may waive the treſpaſs, and declare in 
caſe, as for inſtance, where the defendant hath taken the 
plaintiff's goods, with force, and converted them to his own 
uſe, the plaintiff may waive the treſpaſs vi et armis, and de- 
clare in trover, which is an action upon the caſe, and which 
is frequently more eligible to the plaintiff; as in trover, the 
defendant cannot juſtify, but muſt reply on the general iſ- 
| ſue, whereby the intricacy and expence of ſpecial pleading 
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is avoided. Comynt, in his * (1 V. 139.) ſays, the ac- 
tion concludes, contra pacem, which is a miſtake, for actions 
contra pacem, are of the ſpecies of actions vi et armis, But 
in juſtice to this author I muſt ſay, I never read a work, 
with ſo few imperfeCtions. | 
An action upon the caſe is not brought upon a writ form- 
ed in the regiſter, but the writ varies . 8 the variety of 
the caſe. 8 Co. 48. 2. Let, it is an action allowed, and 
contained in the regiſter. 4 Co 94. 6. In all cafes where 
a man has a temporal loſs, or damage, by the wrong of an- 
other, he may have an action upon the caſe to be repaired 
in damages. As, if A. hath a colliery and B. ſtops up an 
highway near it, whereby A. is prevented from paſſing and 
re-paſſing, with his carriages, Sc. to and from his colliery, 
an action upon the caſe lies; for he ought to be remedied 
in particular, though it was a highway for all. If the pa- 
riſhioners of B. ought to paſs a ferry toll-free, every pa- 
riſhioner may have an action againſt the owner of the ferry, 
to afſert that right, where he hath a particular loſs. So, if 
a pariſhioner be excluded the. veſtry, he ſhall have an action 
upon the caſe, if he ſhews a right to be in the place where 
the veſtry aſſembled. So, if the wrong of another is not 
directly done by a man, but is the conſequence of a-lawful act 
by him, the perſon injured ought to have an aCtion upon the 
caſe, and not treſpaſs vi et armis. Vide 1 Com. Dig. 139, 40. 
When an act is not immediately, but only in conſequence, 
injurious to the plaintiff, cgſe is the proper remedy; when 
the act is immediately injurious to plaintiff, epa. 2 Burr. 
1113. 3 Burr. 1556. If A. brings rude perſons into a 
vintner's houſe, and procures them and the mob to cry— 
« bawdy-houſe, by which the mob throw ſtones and 
break the windows, action upon the caſe lies, for it makes 
the vintner liable to a proſecution for a diforderly houſe; as 
this would be evidence of it. Fort. 211. It lies againſt 
an officer for ſeiſing goods without a probable cauſe. Bun. 
80. For fees due to the uſher of the black rod. Stra. 747. 
In cafe of a ſimple depeſtum without reward, the law raiſes 
a promiſe not groſsly to neglect or abuſe the depoſit, and if 
it is done, action on the caſe lies. Stra. 1099. Quantum 
meruit lies, if defendant's wife hires a lodging, and, rent 
being in arrear, defendant promiſes to pay it. B. R. H. 
282, For this is prima fucie evidence, that the hiring was 
originally with his conſent. This action lies for damage 
done to the plaintiff's colliery, by ſomething which defen- 
dant hath done in his own colliery, within his own ſoil, 
Bs, though 
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though ſeveral other collieries lie between them: and 
paſs vi et armis will not lię; for the damage is not imme 
ate, but ee 2 Th 111 3. 


Il. When it FAR not be. 


1. When there is not any temporal Damage. 


An action upon the caſe does not lie, when there i is not 
any temporal damage; as, againſt a woman, who pretends 
| the is ſingle, and inveigles a man into marriage, whereby he 
was diſturbed in conſcience. 1 Lev. 247. Vid. Ent. 13. 
Vide 1 Sid. 375. Nor does it lie for refuſing to adminiſter 
the ſacrament. Semb. 1 Sid. 34. This muſt, I conceive be, 
where the party does not receive any temporal damage. If 
he wanted to qualify for an oſſice of profit, which he could 
not execute until he had taken the ſacrament, and he was 
not under any impediment, as to taking the — 1 
think an action upon the cafe would lie. 

An action upon the caſe does not lie for not reading di- 
vIne ſervice to a lord of a manor, and his tenants of his ma- 
nor. 5 Co. 73. 4. Nor for a legacy; for it is only due by 
the (pou law. Ray. 24. 1 Sid. 46. 


2. When there is net any particular Damage. 


An action upon the caſe does not lie when there i is no 
particular damage to any one, but it is common 1 many; ; 
as, for not reading divine ſervice to the tenants of a 9 55 
manor; for if one may, all may have an 1 

This is to avoid a mubiiplicuy of ſuits, which the — 
A5 

So, an action upon the caſe does. not lie A a common 
nuiſance, without a part jcular damage. Vi ige action upon the 
caſe for a nuiſance, Div. III. It does not lie by an inhabi- 
rant of B. for not keeping a common 185 in Which all 
the inhabitants by cuſtom ought to pals toll-free ; for de 
one has the ſame cauſe 1072 an action. 2 ide ante 97 . 

n ſuch caſes the remedy is by indictment. . 

An action upon the cafe does not lie, where the particular 
damage is not ſpecially alledged. As, if there be an ation 
upon the cafe ſor ſtopping up an highway, whereby buyers 
could not come to the plaintiff's coal-pit; for h ought to 
fay, that buyers were coming but were e 4. 

Dig. 140. He cites 1 Sal. 16. Court divided. But as 65 


myris 
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Cates it, in the form in which I have, given it, 1 n 
— hi own opinion Was, that the hindrance Nene to have 


been alledged. 

the caſe dges not lie 8ainſt a Herid, for 
"An on goo th op. Nart/ 5 485 capiqs, ut. 4. Har ¹ 
deſiyexed 19 him; for tha gae to the Kings. ben 
. Deer n 


8 1 5 5 I's an fans not. protibited by Laws 


It 55 not lie for an action not 7 0 by lay | 70 oy h 
it be to the: damage of the Party; 15 if a by 
neglj gence byrn his houſe, an 7 25 the ca ca . not 
lie js the 4 575 not 94, Vim for AW ve waſte. 
ET Cre. 1.777778 5 4 * Vide AF Fion upon 

115 caſe far 25 auce, Dip, 1, No. 6. For Negligence Div. 
J. No. 6. and vige the Kat. 6 Ann. c 53 5, 

a man erect a dove-cote, or coney-horough. in | his own - 
land, though the doves or conies hurt the ugh j9 bis 
a man ſhut the doors of his houſe againſt the ſheriff, who 
comes to levy execution upon the goods of cry which 
are in his houſe. If a 5 AY ennie to K. on and 
heir apparent of B. wh 155 Was his apprentice, . i e 
becomes lame, and is e in 1 Aire can- 
not have an action upon the cafe. I ſcatce need obſerye 
that the correction muſt he moderate, "pF not exceeding, 

roportion,. the offence. _ ©, 

5% if a man enter a caveat, whereby any. one intitled by 
the King's patent is put to a charge in obtaining adminiſtra- 
tion. Vide 1 Com. Dig. 141. 

It does not lie againſt an officer, for reducing a ſerjeant 


to be 3 common ſoldier, * be, the ee in time 
of war. Barwys v. Eq; 2 / „ The ground 
of the adjudication in i Rp Way 10 hat, 5 50 55 par- 


namen t9 puniſh mutiny and deſertion, W King's power 
95 kin e articles of Ts e, gd to BO OVY, dominions; 

0 army is out gf 102 05 Gra - acts, þy virtue 

F A Wada 5 atute, or Articles of 
AF therefore the plaintiff's counſel, could not argue 
upon them, for they were both to be laid out of the caſe, 
and Hagrante bello, the common law has never interfered 
with the army. Liter arma | ſl lent leges ; and the court 
thought they had no juriſdiction in this caſe. This was in 


C. B. upon ſolemn argument, on a caſe * at i 
Prius, for the opinion of the court. 
if 
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Tf A. and B. ſign an agreement without ſtamps, “ that 
A. fets and lets to B. and partners, to raiſe lead ore in a plat 
of ground, B. agrees to pay A. every ſixth pig; 4. agrees to 
let ſaid partnerfhip have zhe ſaid ground during all his term, 
and A. 1s to carry one-eighth part of the bargain.” And 
in this B. works and gets ore, and C. a ſtrangers works 
and gets ore, caſe lies not for B. againſt C. it muft be treſ- 
paſs. 3 Burr. 1556. In this caſe all the partners were 
plaintiffs, and properly fo, But the reaſon of their failing 
in the action was, they were in actual poſſeſſion, as they had 
worked for, and got ore, and the injury was immediate, 
not conſequential. Was ſuch an action now to be brought, 
perhaps ſufficient poſſeſſion might be ſhewn, without pro- 
ducing the writing. But, if it ſhould be material, to give 
the title in evidence, to maintain the plaintiff*s poſſeſſion, as 
to that part, and to aſcertain the extent of it, the agreement 
muſt be ſtamped, or it cannot be given in evidence. Vide 
Bate 23. Geo. 3. c. 58. 


4. Where the Damage happens by Default of the Plaintifþ 


An action upon the caſe does not lie, where the damage 
happens by the negligence, or default of the plaintiff him- 
ſelf. As if the plaintiff agrees with the defendant to carry 
timber to D. to be laid in ſuch a place as the defendant 
ſhould appoint; an action upon the caſe does not lie, for 
not appointing a place, whereby the plaintiff's horſes are 
ſpoiled. 2 Lev. 196. 1 Vent. 310. 3 


5. For an Af of another Nature. 


An action upon the caſe does not lie for a wrong, which 
is a felony; as, if a man kill the ſervant of another, an 
action upon the caſe does not lie by the maſter per quod ſer- 
vitium amiſit. Or, for the battery of his wife, by reaſon of 
which ſhe languifhed for fix months, and then died. So, it 
does not lie againſt a hufband and wife, for that the wiſe 
affirmed herfelf to be ſole, and married the plaintiff. Vide 
1 Com. Dig. 141. | | 


6. For a bare Treſpaſs. 


An actioũ upon the caſe does not lie for a mere trefpaſs z 
as, for pulling down a wall, and taking off the tiles from 
| On 
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an houſe, unleſs it be alledged, that the timber was thereby 
rotted. Semb. 1 Rol. Ab. 104. J. 5. ; 

So, if a miller take toll of one, who is toll-free z an ac- 
tion upon the caſe does not lie, but treſpaſs. So, if a man 
take his corn; or, if a miller take more for toll than he 
ought. But in either of thoſe caſes, I conceive, he may 
maintain trouver. | | 

So, if a man enter my land, and doth a nuiſance, action 
upon the caſe will not lie. But, if he doth any thing upon 
his own land, which becomes a nuiſance to mine, caſe will 
lie. As, when he ſtops a water-courſe on his own land, 


which thereby overflows mine. Vide 1 Com. Dig. 141. 


7. For Perjury. 


So, caſe does not lie for the perjury of a witneſs, where- 
by the plaintiff recovers leſs damages than he was juſtly in- 
titled to, in an action of trover, or any other action. Cra. 


El. 5 20. Ow. 158. Vide 2 And. 47. Vide paſt. No. 8. 


8. When another Remedy is given. 


Caſe does not lie when the law hath provided anothes 
remedy. In chancery; as, if feoffees to an uſe at common 
law refuſe to make a feoffment, join voucher, c. an ac- 
tion upon the caſe does not lie, for they ſhall be compelled 
in chancery, If the lord of a manor refuſe to hold a court, 
or to admit upon a ſurrender. Fide action upon the caſe for 
negligence, Div. J. No. 2. So, if a tenant of a manor re- 
fuſe to take a ſurrender according to the cuſtom. 

Or, in parliament ; as, for a falſe return of one elected 
a burgeſs for parliament z for that is cognizable in parlia- 
ment; unleſs it be upon the fatute 23 H. 6: c. 15. Vide 
fol. Action uten the caſe for a Deceit, Div. I. No. 6. For 
Misfeaſance, Div. I. No. 1. For Negligence, Div. I. No. 2. 
R. where the action was before the determination of the 
election in parliament. Lut. 89. So, for a double return 
made malitigſe, an action upon the caſe does not lie, by the 
common law. So, after a determination in parliament, the 
party againſt whom it was determined, cannot have an ac- 
tion upon the caſe, for a falſe return againſt the officer, who 
returned another elected. Lut. 89. So, when a remedy is 
provided by ſtatute ; as, if a ſtatute prohibits the importa- 
tion of cards without licence, Q. an action upon the caſe 
does not lie, by any who hath the King's licence, againſt the 

| impor- 
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tion upon the caſe does not lie fot perjury; whereby the ver- 
dict paſſed againſt him; for lie dught to ſhe upon the fat. 5. 
Elia. c.9, vide ante, No. 5, Not, for a falſe odth h chan- 
cery, or in an affidavit, &c. But the party is indiftable 
cither upon the ſtatute of the $th of Ez: r. g. or at the 
common law. (Vide 1 Com. Dig. 142.) And here I ſhbuld 
caution the practitioner to obſerve, that the quitter ſeſſions 
of the peace hath not any jurjſdiftion as to perjury at the 
common law, though it hath in caſe of an indictment found- 
ed upon the ſtatute, and which juriſdiction is given by that 
ſtatute. I have lately known febefal miſtakes, wheft indict- 
ments for perjury at the common law have been found at 
the ſeſſions, whereon nothing could be done; for the ſeſſions 
cannot try, and they cannot be removed into B. R. &c. to be 
tried, becauſe the ſeſſions had not juriſdiction to receive 
ſuch bills, and ſend them to the grand jury. I ſhould alſo 
notice, that indictments on the fat. are fe om uſed, as the 
utmoſt puniſhment the court can inflict, is limited by the 
ſtatute to a penalty of 20. ſix months impriſonment, and 
perpetual infamy. And there is not any ſubſequent fat. which 
hath encreaſed the puniſhment, upon an indictment found- 
ed upon the far. of the 5thof Eliz. c. . 


HL Proceedings in an Action upon the Caſe. 
| 1. The Original. 


By the „at. 19 H. 7: c. ꝙ. the like proceſs ſhall be in ac- 
tions upon the caſe in B. R. and C. B. as in treſpaſs, or 
debt. And therefore the proceſs ſhall be attachment, diſ- 
treſs, capias, and ſo on to outlawry. If an action upon the 


caſe be commenced in B. R. by original, the defendant may 
be outlawed. 


2. The Declaration. 

In an action upon the caſe, the original contains the while 
cafe. And the courſe was to recite the original in the decla- 
ration. But now in B. R. and C. B. by rule of coutt, the 
declaration need not repeat the original wtit, but ſhall only 
Tay A. late ofy c. was attached to anſwer B. in a plea of treſ- 
paſs on the caſe. And this is now the conſtant courſe, and 
therefore was the original to be recited, I think the court, 
on 
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on motion, would order it to be expunged from the decla- 
ration as totally uſelefs, and only tending to create expence, 
and would probably. make the plaintiff's attorney pay the 
colts of the application. 

f the writ (in the preceding ſhort form) be recited to be 
in a plea of treſpaſs, and the declaration be treſpaſs upon the 
caſe, it is good; for, in a plea of treſpaſe, extends to treſpals 
upon the cafe, as well as treſpaſs. | 


3. ben the Declaration omits vi et armis. 


No declaration in caſe, ought to ſtate a fact to be done 
- with force and arms And therefore in an action upon the 
caſe for negligence," or non-feafance, if the declaration be 
with force and arms, it will be bad. 9 Co. 50. 6. So in an 
action upon the caſe, for the defendant's ſtopping a water- 
courſe in his own land, which ought to run through the 
plaintiff's. Or, for erecting a gate, whereby the plaintiff 
was hindered in his way to his cloſe. So, in an action 
upon the caſe for the diſturbance of a liberty: As, for diſ- 
turbing one in his ſeat in a church. 
But, an action upon the caſe for a misfeaſance, which is 
the cauſe, but not the very point of the action, thay be 
alledged with force and arms : As, in an action for a diſturb- 
ance to hold a court, whereby he loſt his fees, the diſturbance 
may be alledged with force andarms. 9 Co. 50. b. So, in an 
action upon the caſe for a reſcous, the reſcous may be alledged 
evith force and arms. So, for chaſing his cattle, whereby 
they were loſt, or injured, &c. So for diſturbing the plain- 
tiff in the profits ofa fair. So for diſturbing him in his way 
per quod, Wc. Vide 1 Com. Dig. 143. | 


4. When the Declaration omits contra pacetn. 


A declaration in an action upon the caſe for negligence, 
or non-feaſance, ſhall not ſay again the peace. ꝙ Cs. 50. b. 
But, it is ſaid, an action on the caſe is founded upon a wrong, 
and may conclude, againſt the peace. F. N. B. 92. E. Vaugh, 
101. And therefore, where it may fay 401th force and armt, 
it may, conclude againſt the peace. 1 Com. Dig. 143. But, 
the general concluſions of declarativhs in cafe now are, if 
by original, wherefere the ſaid A. faith he is injured amd hath 
ſuſtained damages to the value of, c. and therefore he brings 
his ſuit, "fc. | PESTS 
If 
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If by bill, To the ſaid A. his damage of, c. and therefore he 
brings his ſuit, &'c. As to the alledging a diſturbance, &c. 
to be done with force, per quod, Sc. it is not improper, 
though in caſe, for it is only ſtating the mode of doing the 
act, from which act, an injury reſults to the plaintiff, as 
conſequential of that act. 


ACTION UPON THE CASE UPON 
ASSUMPSIT. 


I. When an Aſſumpſit lies. 
I. Upon an implied Promiſe. 


An Aſumpſit lies upon every executory promiſe not per- 
formed, made upon a good conſideration. Though the pro- 
miſe be not made by expreſs words. As, upon every con- 
tract executory, each party ſhall have an aſſumgſit againſt 
the other, who does not perform his part of the contract, 
and ſhall recover the whole demand, beſides his ſpecial loſs, 
in damages. So, for money due upon an account, If a 
man receives money or goods to my uſe. An aſſumpſit lies 
for the non-performance of an award where the ſubmiſſion 
is by parol. So, for a fine due to the grantee of the King 
pro licentid concordandi. Or, for a fine aſſeſſed for admit- 
tance to a copyhold. But as Lord Ch. J. Holt (a very able 
lawyer) was of a contrary opinion, I ſhall refer to the caſes. 
They are 2 Vent. 175. where three judges were of opinion 
the action would lie, againſt Holt, 3 Lev. 261. Show. 
35. 3 Med. 240. Carth. 91. alſo vide as to action of debt, 
1 Sid. 58. 2 Mod. 230, 232. Lat. 597. Cliff. 244. Vide 
Ent. 276. 

If the fine is reaſonable, or no more than the ancient and 
uſual fine, the lord may, after demand, and poſitive refuſal 
to pay, ſeize the copyhold as forfeited. That will compel - 
payment. If the tenant after ſeiſure tenders the fine, and 
all coſts, and the lord refuſes to reſtore, equity will give 
relief, as I conceive. Vide 2 Vern. 664. 

Aſumpſit lies for the duty of ſcavage due by the cuſtom of 
London. So, for a penalty forfeited by a bye-law ; for, 
when a man becomes a member of a corporate body, the 


law implies a promiſe, that he will conform to and comply 
with all its lawful ordinances. It lies for fees due to the 
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plaintiff upon knighthood of the defendant. So, by the in- 
ſurer of a ſhip, for the premium for which he inſured. So, 
if a man receive the profits of an office upon pretence of 
title, an indebitatus aſſumpfit hes by him, who hath the right 
to them, as for money received to his uſe. So, in every 
caſe where an account would lie. A fortizri, where there 
is an expreſs promiſe to render an account. 

An indebitatus aſſumpfit lies againſt a father, for medicines 
provided and delivered for his daughter, Ray. 67. i. e. if at 
his requeſt, or ſhe is unmarried, and continues part of his 
family, when he is bound in juſtice to provide what is ne- 
ceſſary for her. | 

It lies for money promiſed on the marriage of a relation 
Vide 1 Vent. 311. Cro. El. 63-4. and vide the flat. 29 Car. 2 
c. 3. 4. which requires the promiſe to be in writing. 

It lies for meat and drink, for a baſtard child, per Pemb. 
2 SHo. 184. | 

Or a matter of charity. Semb. 2 Show. 184. i. e. upon a 
| ſpecial promiſe, bnt then qu. if it would not be within the 

fiat. of frauds, &c. as a collateral 37 3 6 

8o an indebitatus aſſumꝑſit lies for money lent, or goods 
ſold, at defendant's requeſt to a ſtranger. But in the caſe 
of money lent, the declaration muſt ſtate the money to be 
lent tothe defendent, for money lent to the ſtranger, at A's. 
requeſt is bad, 1 Salk 23. So, as to goods fold and deliver- 
ed, I conceive'the declaration ſhould ſtate the goods to be 
ſold to the defendant ; and at his requeſt delivered to the 
ſtranger. I ſcarce know a ſubject in the law, whereon a 
greater number of queſtions have ariſen, than upon this, 
vz. Whether the debt is the debt of the defendant, or the 
debt of another? And whether it comes within the fat. of 
ſrauds and perjuries, 29 Car. 2. c. 3. $4. which requires a 
promiſe to pay the debt of another, to be in writing. And 
ſuppoſe the promiſe is in writing, yet it may be what the 
law calls nudum pactum, and therefore void at the common 
law, and not made good by the ſtatute ; as, ſuppoſe after a 
debt is due from a third perſon, I promiſe in writing, with- 
out any conſideration, to pay the debt, this is nudum pactum, 
as no benefit reſults to me, nor any detriment to the plain- 
tiff, Of this, however, we ſhall treat more at large, when 
we come to treat under the next general head, of what will 
be a good conſideration ? | 

At common law an aſſumgſit did not lie for rent in arrear, 
the law not implying any promiſe, during, or after the term; 
as it favoured of the reality. 1 Rel. Ab. 7l. 25. 30. vide poft. 

Vol. I. E Div. 
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Div. III. But, now by the fat. 11 Geo. 28 c. 19. ſer. 14. 
Where the demiſe is not by deed, the rent may be recovered 
in an action upon the caſe, viz, aſſumpſit for uſe and occu- 
pation, And that where the tenant has commenced a quar- 
ter, or half year, and quitted long before the expiration of 
the time, the plaintiff ſhall recover for the whole time the 
tenant ought to have occupied, in ſuch aCtion, for uſe and 
occupation, ſuppoſing the landlord does not accept the poſ- 
ſeſſion, until the time expires. - 

Where debt does not lie, indebitatus afſumpſe / Jdoas not lie; 
as upon a wager, or mutual promiſe. 1 Salk. 23. Or, a pro- 
mile _ a conſideration to pay the debt due from another, 
fer Holt, 6 Med. 129. But, in theſe caſes, where the pro- 
miſe is legal and binding, a /pecial afſump/it wull lie, chough 
an indebitatus aſſumgſit will not. 

In every cate where a man is accountable to another, an 
iindebitatus aſſumpſit lies againſt him for money received to his 
uſe: As, if A. receives the rents of B's lands, upon pretence 
of title. So, if he receives money to account for, or to 
merchandize, an indebitatus aſſumpſit lies. So, if A. ſells an 
horſe to B. and agree, that if he diſlikes, and re-delivers 
the horſe to C. he ſhould repay the money, otherwiſe A. 
himſelf would; upon re-delivery of the horſe to C. an aſ- 
ſumpſit lies by B. againſt A. for money received to his uſe. 
3 Lev. 364. But, in ſuch cafe, I conceive B. mult prove a 
demand on C. of the money and refuſal. The declaration 
may ſtate the ſpecial a/iumpfit, as well as the common count, 
for money had and received, and the plaintiff at the trial, 
give evidence on either count, at his election; the latter 
will be the molt eligible, if the 12855 count ſnould not ſtate 
the ſacts accurate! | 

So, in every ale, where a man pays money to cher by 
miſtake, an action lies for money received to his uſe, Or 
by the deceit of another; as, if A, pay money upon a policy 
of inſurance, in which he was bound when the ſhip was be- 
licved to be loſt, but was not; or for the premium, when 
there were no goods in the ſhip, If the policy be in the name 
of a ſtranger, yet he ſhall have the action though it be the 
money of the ceſtui que truft ; ſor it is paid in his name. 
Though by matter ex p, Fafs, the payment be void. As 
to the three laſt caſes. "Vide Sboco. 157. 

90, if A. recrives money by authority from an adminiſtra- 
tor, and pay it to him, and afterwards a will is found, and 
the adminiitration repealed, an aſumpſit lies againſt A. by 
the exccutor, for money received to his uſe ; for the autho- 
rity 
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rity being void, a debt ariſes to him Who hath the right: 
per Trevor. 1 Salk. 27. It is my duty to ſtate what the law 
is, but it is equally my duty to put the practitioner on his 
guard, not to purſue any meaſure, that may bring upon him 
a reffection. Though this is law, yet it is the ſummum jus, 
and where a plaintiff can obtain equal juſtice, without re- 
courſe to the ſummum jus, every fair practitioner will pur- 
ſue the means. Therefore, if he who was the adminiſtra- 
tor is reſponſible, he ought, in juſtice, to be ſued ; this 
will avoid circuity of action, and much unneceſſary expence 
to the parties. 

A woman ſhall have aſſumpſit againſt a man who marries 
her, having a former wite alive, for the profits of her eſtate, 
as for money received to her uſe; but if he who pays, be 
particeps criminis, he ſhall not have an aſſumgſit for money 
received to his uſe. As, if A. bound in a bond upon an uſu- 
rious contract, pay part of the money, he ſhall not have an 
aſſumpfet for it. If A. pay money to B. to bribe officers, 
which is paid accordingly, he ſhall not have an aſumpſit 
againſt B. Vide 1 Com. Dig. 143-5+ | 
If a man in poſſeſſion of an office, which is within the 
fat. 5 and 6 Ed. 6. c. 16. againſt the ſale of offices, agrees 
with another, ta aſſign in conſideration of a certain ſum, 
which the latter promiſes to pay to the former, on his, (the 
promiſſer's) admiſſion into the office, the former cannot main- 
tain indebitatus aſſumpfit, or indeed any action againſt the 
latter for the money. 'This was determined in a cauſe ſome 
years ſince, tried before lord Mansfield, wherein I was con- 
cerned, the name of which I haye forgot. 

An aſſumpſit lies if A. pay money to B. on a promiſe to 
transfer ſtock at a future day, which is not done.. Stra. 406. 
I ſcarce need mention, that this muſt be on a fair & bona 
fide tranſaction, which does not come within the act made 
to prevent ſtock- jobbing, i. e. where there is not any inten- 
tion in the parties to ſell, or buy ſtock, but merely to pay 
the difference in price at the day. Vide Index to the ſtatutes, 
title Stacł- Fobbing. | 

Afſumplit lies, if A. pays money to B. on a contract for 
old ſtock, and B. delivers him additional ſtock. Stra. 407. 

If the clerk of a company pays over the money received 
to the company, but does not enter it in the book, action 
does not lie againſt him; if he had not paid it over, it lies 
againſt him, or againſt the 3 Stra. 480. 1 
| | | 2 
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If a tradeſman pavs once, for goods delivered to a water- 
man on truſt, he will be liable afterwards, though he ſend 
the money by him to pay for them. Stra. 506. 

The repairer of a ſhip has his election againſt the maſter 
who employed him, or the owners; but if he undertakes it 
on a ſpecial promiſe of either, the other is diſcharged. Stra. 
$16. : 

Where money is extorted by dureſs of goods; as if a man 
will not deliver goods pawned to him, without more money 
than the legal intereſt 3 and this, though plaintiff tendered ' 
more than legal intereſt. Stra. 91. | 

For money given to be laid out in bribes, though laid out 
accordingly. Stra. 22. contra. 

On a policy of aſſurance, though there is a clauſe, that 
any diſpute ſhall be referred to arbitrators. 1 W/{. 129. 

For petty cuſtoms ; for they may be granted, and ſo plain- 
tiff may preſcribe for them. 2 Wilſ. gg. 

Aſſumpſit for money lent to a third perſon, at the requeſt 
of defendant, lies not; and if on general iſſue to this among 
other counts, there is a general verdict, and damages on 
all, judgment ſhall be arreſted. 2 Wl{: 141. 

Aſſumpfit lies in many caſes, where debt lies, and in many 
where debt doth not lie. P. 33. G. 2. 2 B. M. 1005. 

It lies where defendant is under an obligation from natu- 
ral juſtice to refund; for the law implies a debt, and gives 
this action, quaſi ex contractu. Ibid. | 

It hes for money recovered by judgment of a court having 
juriſdiction, not on a ground that the judgment is wrong, 
(for till ſet aſide, or reverſed, it is concluſive as to the ſubject 
matter of it,) but becauſe defendant ought not in juſtice to 
keep the money, for a reaſon of which plaintiff could not 
avail himſelf, againſt that judgment. Bid. 

A. makes notes to B. who indorſes them to C. that he 
may recover of A. C. ſigning agreement that B. ſhould not 
be liable to pay, nor ſuffer for ſuch indorſement. C. ſues 
B. in court of conſcience, who refuſe to admit of this agree- 
ment as a defence, thinking they have not power to judge 
of it, and decree B. to pay C. which he does; aſſumpſit 
lies for money had and received to his uſe. Tbid. 

This kind of action lies only for money which ex equo et 
bono defendant ought to return; as for money paid by mif- 
take, or on a conſideration which happens to fail ; for money 
got through impoſition {expreſs or implied) or extortion, or 
oppreſſion, or undue advantage taken of plaintiff's ſituation : 

| but 
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but not for money paid by plaintiff, and claimed of him as 
payable in point of honour and honeſty, though not reco- 
verable by law, as a debt barred by the ſtatute of limitations, 
or contracted during infancy, or to the extent of principal 
and legal intereſt on an uſurious contract, or for money 
fairly loſt at play; for in ſuch caſes defendant may in con- 
ſcience retain, though by law barred of recovering. Bid. 

If a man pays a forged bill of exchange drawn on him, to 
an indorſce who has acted bona fide, he cannot recover. M. 


3 G. 3. 3B. M. 1354. 
| 2. Upon a Bill of Exchange, and Promiſſory Nite. 


If a merchant direct a bill of exchange to another mer- 
chant, payable to A. or order, and the other accepts it; by 
the law-merchant a promiſe is implied in the acceptor to pay 
it. And an aſſumgſit, lies for every indorſee, to whom the 
bill is aſſigned. So, every indorſer, who aſſigns ſuch bill, 
is liable to an aſſumgſit, by any ſubſequent indorſee. And, 
if the merchant, to whom a bill is directed, refuſe to accept 
it, the director or drawer is liable to every indorſee. If the 
merchant to whom a bill is directed, refuſes acceptance, 
whereupon a ſtranger accepts it for the honour of the drawer, 
he is liable. If a man, not a merchant, draw a bill of ex- 
change, he is liable according to the uſage among merchants. 
If the indorſer pays the indorſee, the acceptor 1s afterwards 
liable to him. 

If a bill is payable to A. for the uſe of B. who indorſes 
itz an aſſumpſit lies by the indorſee, though A. hath paid it 
upon an extent, at the ſuit of the king, againſt B. for A. 
was the viſible owner | 

With reſpect to indorſees of promiſſory notes, the com- 
mon law was otherwiſe : but now, by the flat. 3 & 4 Ann. 
c. 9. all notes made by any perſon, or by the ſervant or agent 
of any one, uſually intruſted to fign notes for his maſter, 
whereby promiſe ſhall be to pay any ſum to any other or 
order, ſhall be payable, aſſignable, and indorſible over, as 
inland bills of exchange : and the perſon to whom the note 
is payable, or indorſed or aſſigned, may maintain an action for 
the money againſt him who, or whoſe ſervant or agent, fign- 
ed it; or againſt any of the indorſers, as in caſe ot inland 
bills of exchange. By the ſame ſtatute, notes given payable 
to any perſon or bearer, ſhall be conſtrued to be due to fach 
perſon, to whom the ſame are made payable; and the per- 
ſon, to whom they are made payable, may maintain his ab- 


tion, as he might in caſe of inland bills of exchange, againſt 
h the 
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the perſon, who or whoſe ſervant or agent, ſigned the 


ſame. c 
If a bill of exchange by A. to B. or order, be indorſed only 
for part, the indorſee ſhall not have an aſſumpſit for this part, 
without ſhewing the reſidue ſatisfied. 1 Salk. 6. Upon a 
bill of exchange the plaintiff muſt declare upon the cuſtom. 
But if the action be by the drawee, againſt the drawer, and 
the declaration contains a count for money had and received, 
the bill will be evidence to ſupport that count. And its 
proper always to introduce ſuch a count, as a miſtake may 
be made in the ſpecial count, in ſtating the bill, 

If the plaintiff alledge that the defendant made his bill of 
exchange, ſubſcribed with his own proper hand, though he 
does not ſay according to the cuſtom of merchants, it will 
be ſufficient. If the plaintiff alledge payment for the honour 
of the drawer, without ſaying to whom, it will be good after 
verdict. Debt will not lie againſt an acceptor, but againſt 
the drawer himſelf, debt will lie, or an indebitatus afſumpſit. 
Vide 1 Com. Dig. 145-7, | | 

A bill of exchange is not good, if not ſaid to be for value 
received. 2 Stra. 1212. Vide 4 Vin. Ab. Tit. Bills of Exchange 
CA.) 20. fo, 241. the caſe of Pearce and Wheatly, at the ſit- 
tings in C. B. at Weſtminſler, before Ld. Ch. J. Willes, after 
Trinity term, 1742. 

On a joint and ſeveral promiſſory note from A. and B. 
plaintiff may bring an action againſt both, or againſt either; 
if againſt both, ir is ſaid he muſt declare that they conjunc- 
tim vel diviſim promiſed to pay. Sed qu? 

If againſt one, muſt declare generally that he promiſed 
to pay. Stra. 76, 

Plaintiff may declare againſt the indorſer, ſecundum teno- 
rem of the indorſement. Stra. 478. | 

If a promiſſory note is delivered as an eſcrow, and plain- 
tiff doth not perform the ſervice, he ſhall not recover. 
Stra. 674. | | | 

A third indorſee, if he keeps a note two or three months, 
ſhall not recover againſt the firſt indorſee. Stra. 707. So, 
2 if only two days, where the parties live near each 
Other. | | . 

If plaintiff declares that defendant A. made a promiſſory 
note for himſelf and his partner, and ſigned it, whereby he 
promiſed for himſelf and partner to pay, it is good within 
the /fat. 3 & 4 Ann, though he does not ſay he ſigned it for 
himſelf and partner, Ld. Raym. 1484. ore; © 
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It is not neceſſary to aver that the acceptance of a bill of 
exchange was in writing. Stra 817. Ld. Raym. 1542. 

In >&ion againſt one of the makers of a joint, or ſeveral 
promiſſory note, the declaration muſt ſhew plaintiff's 
title to ſue one of the makers. Stra. 819. | 

The acceptor ſhall not be admitted to give evidence that 
the bill is forged. Stra. 946. | 

Indorſer who.has owned his hand, and ſaid the note ſhould 
be paid when due, ſhall not afterwards ſet up a defence of 
forgery, by ſimilitude of hands, though by proof of actual 
forgery he may. Stra. 1051, 

One may declare on the ſtatute upon a note payable to 
plaintiff, and not to his order, T. 9. G. 2. B. R. H. 288. 

There is no occaſion to lay any requeſt, in a declaration 
on a promiſſory note; if there was, and the requeſt was 
laid before the note was due, it would be cured if it was 
ſaid—and often afterwards. Wilſ. 33. { 

If A. gives promiſſory note, value received, payable to B. 
who indorſes it, and pays it away to C. and B. afterwards 

takes it up, and pays C. the money for it, and after this B. 
gives the ſame note a ſecond time to C. in payment, A. the 
aver, is ſtill liable to C. Wiſſ. 46, Thoſe who are deſirous 

« knowing how bills of exchange ſhould be made, accepted 
and proteſted, may find fufficient inſtructions in Marius. 
Vide alſo 4 Com. Dig. 197, &c+ and 6 Com. Dig. 431. 

By the ſtatutes g & 10 l. 3. c. 17. & 3 & 4 Ann. c. . 
every acceptance ſhall be by ſubſcription, or indorſement, 
of an inland bill, By the latter fat. a proteſt need not be 
on an inland bill, unleſs it be for value received, and for 
20/. or more. And the drawer is not liable for coſts, c. 
on non-acceptance, unleſs proteſt be made for that cauſe, 
and notice given of it in fourteen days after, to him from 
whom the bill was received. (This does not mean colts of 
ſuit.) But an action lies upon an inland bill, ſince the far. 
3& 4 Ann. c. g. for the original debt upon a bill, without 
a proteſt ; for that is not requiſite, except for extraordinary 
damages, for delay of payment. 6 Med. 81. | 

By the . A 9e 10 FV. z. c. 17. the proteſt on an inland 
| bill, ſhall be by a public notary, or in default, by other ſub- 
ſtantial perſon of the city, or place, before two witneſſes, 
by writing under a copy of the bill. The form may be ſeen 
in the ſtatute. - By this ſtatute, it ſhall be after the expira- 
tion of three days, after an inland bill becomes due. And 
the proteſt ſhall be ſent, or notice of it given, in fourteen 

| days, 
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days, to the party from whom the bill was received, who 
ſhall pay, on producing it, the principal, intereſt, and 
charges; otherwiſe he that neglects to make, and ſend ſuch 
proteſt, or give notice, ſhall be liable to all coſts, damages, 
and intereſt. And therefore, for default of a proteſt of an 
inland bill, proved at the trial, the drawer ſhall difcount 
the damages, which he ſuſtained by ſuch default. f Sa/k. 131. 
Or he may have an action for ſuch damages. Id. And the 
plaintiff ſhall loſe his intereſt, and coſts, for want of a proteſt 
in due time, 14. (Obſerve this does not mean the coſts of 
ſuit. 

2 care ought to be taken to preſent a bill for payment, 
and to give notice to the drawer. and indorſers, in due time, 
of non- payment, or the party holding the bill may make it 
his own, and loſe the money. The caſes on bills of exchange, 
and promiſſory notes, are very numerous, and the learning 
upon the ſubject, conſequently very prolix; and as Mr. Cun- 
ningham has publiſhed an octavo volume, principally upon 
this ſubject, I ſhall content myſelf with referring to him, to 
Com. Dig. and Marius, above referred unto. I ſhall only 
obſerve, that according to 1 Salt. 132-3. and late determi- 
nations, three days ſeem a convenient time, for notice to 
indorſers, c. upon inland, or foreign bills, &c. but the 
uſage of merchants ought to govern in ſuch caſes. 


3. Upon an expreſs Promiſe. 
Where the Words muſt be certain. 


An effumpfit lies, when a man by expreſs words aſſumes 
to do a thing. And the words mutt be certain; and there- 
fore, if a declaration omit the words, ¶ he undertook to pay, 
Dec.) it is bad. So, if a promiſe be, to pay ſo much upon 
a ſpecial conſideration ; after it is performed, an indebitatus 
aſſumpſit lies. If a promiſe be to do a thing not in his power 
(but not morally impoſlible,) yet an aſſumpſit lies: As to 
aſſign the leaſe of a ſtranger; for he may purchaſe it. Vide 
1 Com Di I'S 

So the action lies if the plaintiff pays money above 10/. 
loſt at play by defendant, at his requeſt. 2 F//. 309. 
So, upon a note; received of plaintiff 19/. on behalf of a 
third perſon, for which I promiſe to be accountable. 1 Burr. 
373. So, on a note; it is my requeſt, you pay A. on ac- 
count of B. for the workmens uſe. Bi. 


— 
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4. But Certainty to a common Intent is ſufficient. 


It is ſufficient, though there be not an abſolute certainty z 
as, 2 promiſe to pay /o much as he ſhould deſerve with an 
averment that he deſerved to have ſp much. So a promiſe to 
hay ſo much, though he does not ſay to whom the payment 
ſhould be made. The declaration ſtating that, in conſide- 
ration the plaintiff would do ſuch a thing, the defendant 
promiſed to pay, and averring the plaintiff had done the 
thing, the law implies the promiſe to pay, to him who per- 
formed the condition. : 

It is ſufficient, if in the promiſe, it is not faid, af what 
time; for it ſhall be in a convenient time; and it may not 
be amiſs in the declaration to alledge, that the defendant 
| hath not paid, although a convenient time hath elapſed. So, a 
promiſe to pay in manner following, viz. 10 give a bond, Sc. 
is ſufficient. . A promiſe to pay according to the rate of ſo 
much, is binding. So, if the declaration alledge, that 
whereas the defendant undertook, Oc. it is good, though 
there is not any direct affirmation. So an aſſumgſit to give 
a bond of 40/, without ſaying, in what penalty, is good; for 
it ſhall be intended double the ſum. An afſumpfit to pur- 
chaſe land at the beſt rate he can, ſhall be intended, if the 
owner is willing. Vide 1 Com, Dig. 147. | 


5 Were ſball be a regſonable Conſtructian. 


The words ſhalt have a reaſonable conſtruction; as, if a 
man promiſe payment, without ſaying, t whom, it ſhall be 
intended; to him, from whom the confideration comes ; 
as noticed above, If he promiſe that he will forbear him, 
it ſhall be intended, that he would forbear the debt, or, to 
ſue him. If he promiſe payment, according is the rate of 
| 40s. per ton, it ſhall be intended, that he will pay for the 
odd pounds, according to the ſame rate. A promiſe, that 
a feme covert ſhall perform her agreement, ſhall be intended, of 
ſuch agreement as ſhe may have made, though ſhe cannot 
by law make an agreement. A promiſe to pay the ſame 100/. 
ſhall be intended, the ſame in quality, not in /pecie. To 
pay for cattle ſold, reſerving the payment at a future day, 
ſhall be extended to a ſale, where part is paid in preſent, 
and part is to be paid at a future day. To pay 100/. if he 
marries, and has a fon within a year then next following, ſhall 
be intended, within a year next after the marriage, and not, 
after the promiſe, A promiſe, in conſideration, hat the 
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plaintiff, at his requeſt, auould procure a note, Sc. ſhall not 
be intended of any other requeſt, than that at the time of 
the promiſe. Otherwiſe, if the words had been, uhen he ſhall 
be requeſted. If a man promiſe to pay for wedding apparel, 
it ſhall be underſtood, of apparel uſed for two or three days, 
during the ſolemnity of the marriage, according to the qua- 
hty of the perſons. If, in an afſump/it, the plaintiff alledge 
that he agreed or paid, Sc. it ſhall be intended, with or to 
the defendant. So, if he alledge, in conſideration of a ſub- 
miſſion to an award, it ſhall be intended of an abſolute ſub- 
miſſion. In conſideration, that he would deliver up a bond, 
mall be intended, of ſuch a delivery, as that it may be 
cancelled. In confideration, that he uud ſell, and thereupon 
deliver; if he deliver before the action, though not imme- 
diately upon the fale, it is ſufficient. If a promiſe be to 
2 his trade, though the word is uncertain, yet it will 
be well. Undoubtedly the plaintiff will, in his declaration 
ſtate the trade the defendant followed. If it be, in conſi- 
deration of the delivery of 20l. old money, to render ſo much 
in new ; for a delivery in conſideration of having ſo much 
in value amounts to a ſale. If in an afumpſet by A. and B. 
late churchavardens, the plaintiff declares that the defendant, 
in conſideration, that the biſhyp would abſolve his mother, ex- 
communicated for non-payment of a rate to the churchwardens, 
promiſed to pay the rate; it ſhall be intended, that the 
plaintiffs were churchwardens at the time, and that the ex- 
communication was upon their proſecution. If the receiv- 
er of B's. rents promiſe to pay within a month, having autho- 
rity frem B. to pay out of the Michaelmas rent, it ſhall be in- 
tended, that he had received the rent, when he promiſed 
to pay. So where A. promiſed in 1659, to pay 50. if 
Charles Stuart fhould be king within twelve months for it was 
intended, if he came into poſſeſſion. Vide 1 Com. Dig. 
147, 8. 


II. Conſideration. 


What will be a good Confederation. 
1. Forbearance of a Suit, 


The conſideration, upon which an afſumpſit ſhall be 
founded, muſt be for the benefit of the defendant, or to the 
trouble or prejudice of the plaintiff, And therefore, a pro- 

| 15 miſe, 
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miſe, in conſideration of the forbearance of a ſuit;-is good ʒ 
for that is for the benefit of rhe defendant, though the 
action is not diſcharged ; for forbearance for a reaſonable 
time is ſufficient. If the conſideration of forbearance is 
general, viz. not limited to any ſpecific time, it ſhall be in- 
tended, a total forbearance. So, in conſideration of for- 
bearance for a convenient, or reaſonable time, the books ſay, 
the judge of ns prius ſhall be judge of that. Mo. 854. 
1 Rol. Ab. 26. 50. 3 Bul. 207. 1 Sid. 45. Was I the 
judge, I muſt confeſs I ſhould leave it to the jury. * 

In conſideration of not ſuing an attachment, is good. 
Or, of not executing a capias utlagatum. 80, in conſide- 
ration of the forbearance of a ſuit againſt an executor, or 
adminiſtrator, for a debt of the teſtator. Though it be a 
debt upon ſimple contract. Or, a debt recoverable only in 
 chancery ; as, payment by a ſurety for the teſtator. In the 
laſt caſe, I conceive, if the perſon paying can clearly prove, 
he paid, as ſurety, he may recover at common law, in an 
action for money paid. And in the preceding caſes, the 
judgment ſhall affect the perſon and property of the repre- 

entative, though he hath not aſſets, for it is upon his own 
promiſe, and to accommodate him, which raiſes, if I may 
ſo expreſs it, a new conſideration, and new lien. 

A conſideration to forbear a ſuit, in the ecclefiaſtical 
court, or in chancery, for a legacy, is a good conſideration. 
So in conſideration of the forbearance N a ſuit againſt the 
defendant, upon a contract made whilſt he was an infant. 
Vide poſt. Div. VI. No. 8. 

So in conſideration of the forbearance of a ſuit, againſt 
an heir, upon the bond of his anceſtor, if he was bound, 
and had aſſets. And the lien ought to appear, not only in 
evidence, but alſo in the declaration. So in conſideration 
of forbearance by the aſſignee of a bond, if he hath a letter 
of attorney to ſue, and releaſe, a 

Of forbearance of him and his ſon, to pay both the debts: 
And this does not come within the fat. of frauds and per- 
juries, becauſe the forbearance, as to the ſon, is a new con- 
ſideration, and in the eye of the law is conſidered as valua- 
ble, becauſe the plaintiff ſuſtains a detriment by the delay. 

So in conſideration of the forbearance of a ſuit againſt 
a ſtranger, for that is a prejudice to the plaintiff. Gr, of 
the forbearance of his debt, generally; for then he ought 
to forbear all the world. So, in conſideration that the 
plaintiff, to whom a debt was aſſigned, will forbear a ſtran- 
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r. The ſame obſervation as to letter of attorney, Ce. 
made above, applies in this caſe. Vide 1 Com. Dig. 149, 

0. | | 
: A promiſe in conſideration of forbearance, is not good 
where there was originally no cauſe of action; as if a note 
is given by a feme covert, Lloyd v. Lee, Stra. 94. A parol 

omiſe to pay the debt of another in conſideration of for- 

arance, held by Raymond, C. J. at Guildhall to be void, 
by the fat. of frauds, King v. Wilſen, 2 Stra. 873, but 9 
if this is law ? In the cafe of Reid, Eſq; executor of Tuac 
v. N, Eſq; Trin. 22 & 23 Geo. 2. B. R. otherwiſe de- 
termined upon demurrer, to a plea of the fat. of frauds, v. 
1 Wilf. 305. 2 Wilſ: 94. 3 Burr. 1888, and alſo v. 2 L. 
Ray. 1087, and 1 Com. Dig. 150, 


2. Surceaſing of a Suit., 


In conſideration of ſurceaſing his ſuit, will be good; for 
that is a benefit to the defendant, and a prejudice to the plain- 
tiff, though the action is not difcharged. A fortiori, if the 
action is diſcharged, I once adviſed on the following 
caſe : A bailable action was commenced, and the defendant 
arreſted. He propoſed to pay the coſts immediately, and 
the debt in twelve months, and to give his note. The 
terms were acceded unto, the coſts paid, the note given, and 
the defendant liberated, At the end of the twelve months, 
the plaintiff had loſt his note. I adviſed him to demand 
the money, and offer an indemnity, againſt the note. The 
defendant agreed to pay the money, and accept the indem 
nity. When the plaintiff was ready with his indemnity, the 
detendant refuſed to accept it, or pay the debt. I adviſed 
the plaintiff to commence an action, and declare upon the 
ſpecial promiſe, , viz. That in conſideration the plaintiff 
would releaſe him out of cuſtody, he promiſed to pay the 
coſts immediately, and the debt in twelve months. I drew 
the declaration. The cauſe was defended, (reſting on the 
| loſs of the note) and tried before Lord Camden, in C. B. 
who laughed at the defence, and the jury concurring in opi- 
nion with his lordſhip, found a verdict for the plaintiff. 

In conſideration the plaintiff will ſurceaſe all ſuits in chan- 
cery, though he may proceed for the ſame matters at law, is 
a good conſideration. So, in conſideration of the diſcharge 
of a ſtranger arreſted for debt. So, in conſideration to pay 


Gol. in diſcharge of a bond, Vide 1 Com. Dig. 150. 
3. Dif- 
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3˙ Diſcharge of a Debt or Securi xy. 


In conſideration of the diſcharge of a debt, though the 
debt was due to a ſtranger; for the plaintiff hath a preju- 
dice, by the loſs of his debt. So, in conſideration of the 
delivery of a ſtatute for the ſecurity of a debt due to the 
plaintiff, though it be not aſſigned to the defendant, and fo 
no benefit to him; for it is a damage to the plaintiff. Or of 
the delivery of a bond, or other ſecurity. Or of goods 
pledged by a ſtranger. Vide 1 Com. Dig. 150. 

If plaintiff declares, that on payment of 22/, defendant 
promiſed to re-deliver a bond, he had delivered to him; and 
proves that he pledged the bond for 22/. which he had ten- 
dered, it is ſufficient. Alcorn v. Weſtbrook, Will. 115, 


4+ Prodf of a Debt. 


So, in conſideration of the proof of a debt, for it is a 
charge to the plaintiff; as, if a woman in conſideration of 
the proof of a debt, due from her late huſband, promiſe 

payment. Or, an heir promiſe: payment of the debt of 
his anceſtor. - Or, an executor promiſe, upon proof of the 
delivery of goods to his teſtator, to pay for them. And, the 
proof of the debt may be in an action upon the caſe upon 
aſſumgſit. But if the partjes agree to a particular manner of 
« trial, it ſhall be determined in ſuch manner. So in conſi- 
deration the defendant does not prove payment within a 
little time. 1 Rol. Ab. 23. l. 40. Or, in conſideration that 
the plaintiff would make an idauit of his debt before a 
maſter in chancery; though he had no authority to adminiſ- 
ter the oath. Ray. 153. | PE HIS 7 

In the two laſt caſes I give the particular authorities. In 
the former, to be ſure the plaintiff is delayed, and that may 
be one principal ingredient in the confideration : In the 
latter, he is put to trouble in dictating an afhdavit, and at- 
tending to be ſworn to it; but as a maſter in chancery hath 
not any juriſdiction to take the plaintiff*s oath, in ſuch a caſe, 
and as every ſubject here, is ſuppoſed to know the laws, I 
have ſome doubt, conſidering it as a nugatory agreement, for 
the maſter may, and ought to refuſe to ſwear the party, as 
being coram non judice. : | 

It is ſaid to be a good conſideration if the plaintiff will ſhew 
his deed, by which rent is due. Cro. El. 67. 80, if A. be 
bound for an infant, and pay the money, and he at full : 
age promiſe re-payment, and af/ump/it lies. For the * 

t 
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tiff having paid the money, the defendant having received 
the benefit, it is conſiſtent with the principles of juſtice, he 
ſhould repay the plaintiff, if the tranſaction was fair. Vide 


1 Com. Dig. 150, 1. | 
| 5. Endeavor to act. 


In conſideration of the plaintiff*s labor for the defendant 
is good. Of his many and great ſervices. That he would 
procure the enjoyment of a houſe; with an averment that 
he had procured it. Or, would procure a note from the 
debtor of the plaintiff, requiring the defendant to pay him. 
Or, would endeavor a marriage between A. and B. with an 
averment, that he had endeavored, by all the means that he 
could, and that the marriage took effect. So, in conſider- 
ation of ſoliciting a cauſe in chancery; for that 1s lawful, if 
it be not for maintenance. Though done by an attorney. 


Face 2 Come. Jig. 1623. 5: 7. 5 - 
6. Permiſſion. 

So, in confideration of his permiſſion to do ſuch an act; 
23, to permit a wife to take out adminiſtration during the 
minority of her ſon; for it does not belong to her. To 
permit his priſoner to remain at the defendant's houſe all 
night. In confideration that he ſhall be abſolved from ex- 
communication for non-payment of a rate for the repair of* 
the church; for it ſhall not be intended that he could be 
abſolved without the churchwardens aſſent. So, in conſi- 
deration that a eme covert will permit her ſon to be ſervant 
to him. Or, will not hinder his purchaſe of her huſband. 
Or, will conſent to the marriage of her daughter. In con- 
ſideration, that he will procure his maſter to permit him to 
have part of his ſhop. 415 ie 

But, an aſſumpſit does not lie upon a promiſe, to pay a 
bond, if A. at the requeſt of the plaintiff, will permit him 
to take out adminiſtration, unleſs he ſays that A. did per- 
mit him at the requeſt of the plaintiff, or by his procure- 
ment. 1 Com. Dig. 151, 2. on ! 


7. Mutual Promiſe. 


So, in conſideration of a mutual promiſe 3. as in conſider- 
ation of a reciprocal promiſe of marriage. So, a promiſe to 
pay to A. in conſideration of a promiſe to pay fo much to B. 

| 8. Mar- 
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8. Marriage. 


So, in conſideration of marriage; as upon a communica- 
tion of a marriage, a couſin of the intended huſband pro- 
miſes the intended wife to give her 100/. if the intended 
huſband's father does not aſſure ſuch land. Cro. El. 63; 
4. By the 29 Car. 2. c. 3. f. 4. the promiſe mult be in 


g. Voluntary Performance of an Af which he ought to dp 


| So, in conſideration of the performance of an act, to 
which he was compellable ; as, if the plaintiff will diſcharge 
a debt, for which he and the defendant are ſureties, he will 
repay the money. If he will pay: the ſingle ſum due upon a 
bond, the defendant will cancel the bond. Or, ſtay his ſuit 
upon it. In conſideration of 4/. paid, to releaſe a judgment 
for 7/. and enter ſatisfaction upon the record. 1 Com. 
Dig. 152. HERE — | 
A defendant promiſes an executor to pay him 1500. for 
a debt of, 205/. due to the teſtator, if the executor will ac- 
cept it, at 20/. per annum, The executor agrees to accept 
it, and to diſcharge the defendant. This is a good conſi- 
deration, for now the executor ſhall ſue in the debet. Yelv. 
10, 11. pages {fri | 
In conſideration of paying in the morning of the gth of 
October, money payable the ſame day upon a bond, to give 5/. 
is a good conſideration, for it was not payable till ſun ſet. 
In conſideration of payment, without ſuit, of money due. 
In conſideration of the payment of à debt, barred by the 
flatute of limitations. In conſideration that the vicar of 
ſuch a pariſh, will preach to, and inſtruct the inhabitants. 
1 Com. Dig. 152. | 3 e ee 
In conſideration of the delivery of goods ſold to his ſon, 
to pay if his ſon did not pay; for though the bargainee 
might have taken the goods, yet the caſe ſays, the bargainor 
was not bound to deliver, and it was an eaſe to the bargainee 
to have them without ſuit. Cro. Elia. 700. Sherwad and 
Woodward. So, if the defendant ſays, deliver the goods and 
1 will ſee them paid for; that is not a promiſe within the ſta- 
tute of frauds 29 Car. 2. c. 3. Fones v. Cowper, Cowp. 228, 
9. which vide, as containing ſome nice obſervations upon 
the ſtatute, _ | 


But 
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But a parol promiſe by A. to pay for goods ſold to B. if B. 
did not pay for them, though made before delivery of the 
goods, is a collateral undertaking, within that fat. Id. 
227, Ec. h ; | 2 

in conſideration of a truſt repoſed in him ; as, if plain- 
tiff deliver an hog to the defendant to be maſted, he pro- 
miſes to re-deliver it. Cro. Elia. 137. In conſideration, 
that two merchants deliver notes into his cuſtody, he pro- 
miſes not to deliver them to either of them, till all matters 
are agreed between them. Cro. Eliz. 138. 

10. Any other Act by which the Defendant hath Benefit. 

In confideration of any other act, whereby the defendant 
hath benefit, as in conſideration, that B. a ſurviving obligor 
in a bond, would pay the moiety of a reckoning in a ta- 
rern, where he was invited hy the executor of the deceaſed 
obligor, (whoſe debt it was) the executor promiſed to pay 
the debt, this was adjudged a good conſideration, upon a 
motion in arreſt of judgment, for the defendant had be- 
nefir, and was in equity bound to pay the debt. 1 Rol. 
Ab. 24. . . r | | 

In conſideration that the plaintiff had taken a houſe of 
deſendant at Tol. per aun. defendant promiſed to dreſs the 
plaintiff's meat, at 2d. per Joint, during the term, aſſumpſit 
lies for breach of this promife, for had it not been for ſuch 
promiſe, the plaintiff might not have taken the houſe. 1 
Rol. Ab. 26. J. 5. Befides here are mutual promiſes, and. 
mutual conſiderations. n 

In conſideration that the plaintiff deliver goods to the de- 
ſendant, in which the former had only a ſpecial property; 
for the defendant hath benefit by the preſent poſſeſſion. 80 
where a father was about to charge his eſtate with an an- 
nuity, payable to younger ſons, rhe elder deſired he would 
not, promiſing bis younger brothers he would pay it, and 
they aſſenting, aſunſſit adjudged to lie, on breach of this 
promiſe. In conſideration, plaintiff would pay to defendant 
100. he promifed to pay ſo much into court, and appear, ad- 

judged a good conſideration, as he had the benefit of the 
money in the mean time. 1 Com. Dig. 152, 3. 

A fhip is put into a ſhipwright's dock to be repaired, the 
owner is to give him 8. for the uſe of the dock, the ſhip is 
burnt without the ſhipwright's default, after he hath done 
conſiderable repairs to her. The ſhipwright is entitled to 
recover for work and labour, and materials provided. 3 
Bur. 1592. p | 


11. 
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In conſideration of any act whereby the plaintiff hath la- 
bour or detriment ; as in conſideration, that the plaintiff 
will procure an order from I. S. (who owes 12/. to plaintiff,) 
to defendant (who owes the like ſum to I. S.) to pay the 
ſame to plaintiff, defendant promiſes to pay accordingly, 
and plaintiff procures ſuch order, aſſumpſit lies againſt de- 
fendant, if he refuſes to pay the plaintiff. In conſideration 
that the plaintiff will permit defendant to receive of A. mo- 
ney, which A. owes the plaintiff, he promiſes a bill of ex- 
change, for ſo much; though A. afterwards becomes inſol- 
vent, and does not pay, the promiſe is good; for the plain- 
tiff would not perhaps have delayed A. if he had not relied 
upon the defendant's promiſe. In conſideration the plaintiff 
will ſerve defendant's friend, he will give ſo much per week. 
In conſideration that the plaintiff would act for him as a 
commiſſioner to examine witneſſes. 1 Com. Dig. 153. 


12. Confederation executed in part. 

An aſſumpſit lies, though the conſideration be executed in 
part; as in conſideration that he had done a thing at my re- 
queſt. As that he, at my requeſt, had laboured for a par- 
don. Or, became bail, or ſurety, or delivered goods or 
money. Or, had married, 1 Com. Dig. 15 But qu. 
if this ſhould not be in writing. Yide 29 Gar. 2. c. 3. 


94 

Or, had provided maintenance. Or, had ſold the next 
avoidance. Or, had ſolicited my cauſe. Or, had releaſed 
a legacy. Or, was bound for defendant, during his infan- 
cy, that he would indemnify (putting infancy out of the 
queſtion.) 

So, if the conſideration is continuing, though the act be 
executed; as in conſideration that the leſſee, now in poſſeſ- 
ſion, had paid his rent very well, to ſave him harmleſs, for 
prompt payment of the rent is a continuing conſideration, 
when he remains in poſſeſſion. 1 Com, Dig. 153. In fact 
this was tantamount to a warranty of quiet poſſeſſion, whilſt 
the plaintiff continued to pay. his rent to the defendant. 
The plaintiff was diſturbed in his poſſeſſion, and the defend- 
ant did not fave him harmleſs. Cro. Eliz. 94. Pearle v. Un- 


ger. 1 Leon. 102. 


vol. I. F | In 
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In conſideration the plaintiff will make a leaſe, according 
to a former agreement, for the agreement 'is not- executed, 
until the leaſe is made. A promiſe to pay in conſideration 
the plaintiff will deliver goods according to a former agree- 
ment with B. In conſideration that he had ſubmitted to an 
award, and then and there promiſed, this couples the promiſe 
with the time of the ſubmiſſion, So, in conſideration of 

goods ſold, or money lent, at a day paſſed, for the debt con- 
tinues. In conſideration that the defendant had accounted, 
and was found in arrear. That he had purchaſed land, 
the defendant promiſed to make an aſſurance. That he had 

roſecuted a ſuit for him: after a verdict, it ſhall be intend- 
ed to have been proved at his requeſt; otherwiſe it would 
be maintenance. 1 Com. Dig. 154, 5. But the defendant 
might have demurred to the declaration, for not ſtating that 
it was at his requeſt, _ | 

It is a good conſideration, that the plaintiff had adminiſ- 
tered to the defendant's ſon as his phyſician. 1 Cam. Dig. 
154. But in the caſe of adminiſtering medicines, ſelling 
goods, expending money, &c. to or for a ſon, or any third 

rſon, it muſt be laid and proved, to have been at the re- 
queſt of the defendant, or the action will not lie. Vide poſt 
Div. V 1. Ne. 6. | bj ind. | 


13. Where the Conſideration is void in Part. 


An afſumpſit lies, though made upon two conſiderations, 
and one of them cannot be performed; for the damages 
ſhall be intended to be wholly given for the good conſidera- 
tion. As in conſideration of the aſſignment of a title to dow- 
er, and the not ſuing an attachment; though a title to dow- 
er cannot be aſſigned, but releaſed to the terre-tenant. In 
conſideration of 100. and a ſurrender, though a ſurrender 
cannot be made. In conſideration of a permiſſion to remove 
goods, and relinquiſh a foreign attachment; though it can- 
not be relinquiſhed. So, in conſideration of two things, 
and one of them is inſufficient ; as, in conſideration of the 
forbearance of a debt due from the defendant and his ſon ; 
though, as to the debt of the ſon, it is not of any value. 
And the void conſideration need not be proved. 

But, if one of the conſiderations is found falſe by the ju- 
ry, the action fails. Or, if one of the conſiderations is un- 
lawful, that vitiates the whole, and the plaintiff ſhall not re- 
cover for any thing ; as, in conſideration of two ſhillings, 

| and 


(( 2873) 
= the rr - B. for this eg, the eſcape is Anla- 


14. Where the Confleration is voidable. 


An afſumpſit lies, though the conſideration is voidable ; 
as, in conſideration of money given; or, of a promiſe by an 
infant; yet the infant is not bound by his gift, or n. 
1 Com. Dig. 155. 

As this is well known MY no other 2 Shad be 
cited. But, in all tranſact ions that comes before a practition- 
er, where young people are concerned, it behoves him, if 
they are defendants to be aſſured as to their age, and if they 
turn out to be infants, to take care and underſtand (if it is a 
matter of contraQt) the nature of the caſe, and whether the 
infant is or is not bound by his act. If neceſſaries are ſup- 
plied an infant upon his own requeſt, he is anſwerable. If 
money is lent him to purchaſe neceſfaries, and he actually 
purchaſes them, he is not liable. The law will not truſt him 
with a power to borrow, for though intended for 3 
he may, and probably will, miſapply the money. If an in- 
fant ſets up a trade, and buys and ſells, though in an open 
ſhop, he is not liable to anſwer for goods ſold him, in the 

of his trade. The law does not permit him to make 
ſuch contracts. But upon this ſubject more hereafter. | 


15. Of Conſederatians raibng from another. 


An afſumpſit lies, though the conſideration in part, ariſe | 
from another; as, if a man promiſe a pig of lead to A. and 
his executor give lead to make a pig to B. who aſſumes ro de- 
liver it to A. an aſſumgſit lies by A. againſt him. So, if the 
aſſignee of an obligor promiſe payment to the obligee. So, 
if A. deliver money to B. to pay his debt to C. and B. pro- 
miſe, if he will come at another day, to pay it. 1 Cam. Dig. 
155. The laſt caſe is from Dyer. Very ancient. In the 
preſent times a plaintiff would declare We B. for money 
had and received to his uſe. r 
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Il. When an Aſſumpſit lies though there be another 
Remedy. | 

An af t lies, though there be another remedy ; as, 
debt. Zo it lies upon an expreſs promiſe to pay a debt upon 
ſpecialty, upon a new conſideration; as, in conſidera- 
tion of forbearance, &c. In conſideration the plaintiff will 
ſhew the 3 which it appears to be due. So it lies for rent 
upon an expreſs promiſe; for it appears, that the defend- 
ant intended to give the plaintiff a double remedy. And 
this, after an aſſignment of the leaſe, and an acceptance of 
rent from the aſſignee. And after verdict, an expreſs pro- 
miſe ſnall be intended. 1 

So ĩt lies for the value of a houſe hired without an expreſs 
promiſe. 1 Com. Dig. 155. 7 e | 

The doubt whether action on the ca/e will lie for rent, is 
removed by the fat. 11. G. 2. c. 1 9: ſec. 14. which gives 
ſuch action, where the demiſe is not by deed.” 

It lies upon a promiſe made to the huſband, after the 
death of his wife, for the arrears of a rent-charge, which 
the wife had for her life, in conſideration that the rent was 
behind, though the rent-charge was created by deed. 

But an aſumpſit does not lie generally for rent reſerved 
upon a leaſe. 1 Com. Dig. 155. 8 W 

In conſideration of money received, A. ſigns a note to 
transfer ſtock to B. which he afterwards refuſes to do, B. 
may bring afſumpſit, or action for non-performance of the 
agreement; if the firſt, he can only recover the money paid, 
or leſs, if the price of ſtock is fallen before the transfer day. 
2 Burraw. 1005. A. makes notes to B. who indorſes to 2 
who ſigns an agreement that B. ſhall not be Hable; yet ſues 
him, and recovers in the Court of Conſcience, becauſe the 
commiſſioners thought they could not judge of this agree- 
ment; B. may elect to waive his demand on the iudemni- 
ty, and bring M umgſit for money received to his uſe. 


Vid. +. 


IW. At what Time an Aſumpfit lies. 


If a promiſe be to pay at ſeveral days, an aſumpſit lies af- 
ter the firſt day. So, if a promiſe be to pay at Michaelmas, 
and 'Lady-day, annually, &c. an aſumpſit lies after each 


But 


feaſt. 


* 


* 
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But if the, promiſe be to pay ſor an houſe zoe. annually, 
an aſſunmgſit dogs not lie for 455. for a year and an half. 
Com. Dig. 186. 

By the fats 21 Fac. c. 16, Al actions of account, and 
on the caſe, other than accounts concerning the trade of 
merchandize between merchant and merchant, their factors, 
or ſervants, ſhall be commenced within 6x, years next after 
the cauſe of ſuch actions, and not after; provided, if in any 
ſuch action judgment be revered, or after verdict arreſted, 

or the defendant be outlawed and reverſe it, the plaintiff 
may Commence a new action in A year after ſuch reverſal, 
or arreſt: of judgment. „ 

An action upon the caſe * un lie aſter n years, though 
it concerns merchants accounts; for the exception goes on- 
ly, to actions of account. A ſortiori it lies not upon an igſ- 
mul computaſſet ; fox the exception does not eg to accounts 
ſtated, but only to accounts. current. So an aſſumpſit does 
not lie after x; years upon a bill of exchange. 

By ſectios 7. of this Gazute, it is provided, that if any per- 
fons intitled to ſuch actions, be at the time, within the age 

of zr, femme cowert, non comfes mentis, impriſoned, or beyond 
the ſeas, they ſhall be. at liberty to bring their actions in 6 
years aftex, being of full age, diſcovert, of ſane memory, at 


large, or + Rl from beyond ſeas. 


V. By whom an Action of Afſumpſit ſhall be brought. 
An action of affi-nip/ut may he brought by. him to whom 


the promiſe was made, though the benefit accrues to ano- 
ther; as if a man promiſe A. in conſideration he will marry 
his daughter, that he will pay for him, to J. S. to whom he 
is indebted 1 00/. and A. ane ber; he may have the ac- 
tion. Co. Elia. 807. 

„ ee Car. 2. c. 3. ſuch promiſe muſt be i in 
writin | 

80 the executor or. adminiſtrator of him to hom the 
promiſe was made, may have the action, though the benefit 
accrues to another. So it may be brought by him to whom 
the benefit accrues z- as if'a promile be to a covert; the 
huſband alone may have the action, and declare of a promiſe 
to himſelf. Or * hufband and wife may join, at' the erg 
tion of the huſband. 1 Com. Dig. 156. 
go upon a promiſe to a father that if his daughter ſhould 
marry d the defendant's ſon, he would give her "= _ | 

oin 
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(joined with her huſband) may have the action, for ſhe is 
the meritorious cauſe. 1 Vent. 118. Upon a promiſe to B. 
to pay 20/. to an infant, at his full age; and to educate him 
in the mean time, in conſideration of the like ſum given by 
A. the infant's uncle, to the — — the es alt have 
the action. 1 Roll. Abr. p. 3 5. 

If money be given to A. to > deliver to B. B. may have the 
action. If a man promiſe my attorney, or ſervant, to pay 
upon forbearance, to which I afterwards agree, I may have 
the action. If an heir promiſe his father who intends 
to cut down timber, ſor the portion of his daughter, to pay 
ſo much for her portion, if he will not cut it, the dung hter 
ſhall have an aſſumpſit againſt the heir. | 

If a promiſe be to A. upon payment of gol. to re-aſſure 
land to B. the aſſumpſit may be by B. If a promiſe be in con- 
ſideration of 10/. given by. A. and B. to return the beaſts of 
A. and the beaſts of B. they ſhall join, though their proper- 
ty was ſeveral ;-for the promiſe was to them jointl ?: 

But, where a promiſe is made to A. to deliver goods to 
B. they cannot both join. 

The heir of him to whom the promiſe was nden ſhall not 
have an afſſumpfit. If an afſumpfit i is . it muſt 0 by 
the perſonal — 1 ! Dig. 1 156, Fe | 


VI. When an * does not lie. 
I. Upon an Undertaking by Deed. 


An 8 does not lie, if the promiſe be by deed ; for 
in ſuch caſe covenant lies. Although it be at the end 'of a 
releaſe, aſſumpfit will not lie. So, it does not lie upon a pro- 
miſe to pay a bond, without a new conſideration ; for 
he may have an action upon the ſpecialty. 1 Com. Dig. 

if plaintiff declare upon a ſpecial agreement, and. alſo an 
indebitatus aſſumꝑſit, if he enters into proof of the agreement, 
and fails, he cannot go on the aut. Stra. 648. But 
if at the trial, it is found there is not ſufficient proof of the 
agreement, he may avoid entering into proof of it, waive the 
agreement, and proceed upon the aſſumpſit. 

If a deputy covenants under hand and ſeal to account for 
fees, and afterwards new fees are en aſſumpfit does not 
he, but covenant, Stra. 1027. 

2. Upon 


19 
. Nene de he, 


Aſſumpſit does not lie upon a ſpeech in diſcourſe; as, if a 
man in diſcourſe ſay, that he will give ſo much money with 
his daughter in marriage: For the agreement muſt be 
complete upon which an afſunp/it will lie. 1 Com, Dig. 157. 


— 


3. When it dies not lie without a Memorandum in 
| Writing. 


Bt the fat. 29 Car. 2. c. 3. (commonly called the ſtatute 
of frauds and perjuries), ay action ſhall be brought to charge 
an executor, or adminiſtrator, on any ſpecial promiſe to an» 
ſwer damages out of his ,own eſtate, or to charge a defend- 
ant on a ſpecial promiſe for the debt, default, or miſcarriage 
of another, or to charge any perſon upon any agreement in 
conſideration of marriage, or upon any contract, or fale of 
lands, or tenements, or any intereſt in, or concerning them, 
or upon any agreement not to be performed within the ſpace 

of one year; unleſs the agreement, or ſome memorandum, or 
note thereof be in writing, and figned by the party, or by 
ſome other perſon by him lawfuſly authoriſed. _ 

I think it neceſſary here to obſerve, that mutual promiſes 
of marriage, upon requeſt, or within a year, are not within 
this ſtatute; that a promiſe” to pay the debt of another if 
there is not ſome conſideration, amounts to a nudum pactum, 
and though in writing, is void in law. And that in any of 
the caſes mentioned in the above clauſe of the ſtatute. where 
there is a written promiſe, or agreement, a plaintiff need 
not, in his declaration, alledge it to be in writing, but he 
muſt prove it upon the trial, and after verdict, it ſhall be in- 
tended ſuch proof was given. Fun 

It is alſo to be obſerved that an action, after the ſtatute, 
was good, apon a promiſe before, though not in writing. 
1 Com. Dig. 157. — — 344 j ks 4 N : 
By the ſame ſtatute, no contract for the ſale of goods, for 
the price of 100. or upwards, ſhall be good, except the buy- 
er accept, and actually receive part of the goods ſold, or give 
earneſt, or ſome note or memorandum in writing of 4 
gain, be made, and ſigned by the parties, or their agents 
lawfully authoriſec. | ne, 

A letter written by a man js a ſufficient memorandum, that 
he promiſes the thing contained in his letter. Though he 
goes back from his letter, and afterwards agrees to it. ig 
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If the defendant plead an accord to accept payment by 
another, in ſatisfaction, he muſt ſhew that the promiſe of 
payment was in writing; otherwiſe it is not a bar. If a 
promiſe be to pay 320/. part her own debt, and part being 
the debt of her late huſband, an aſſumgſit does not he with-' 
out a memorandum in writing; for the promiſe is entire, and 
the plaintiff ſhall recover the whole or nothing. Though it 
be found by a ſpecial verdict, that the part due from the 
huſband was paid by the wife before the action brought. So, 
if an agreement be to aſhgn a term for years, as well as 
where it is for an intereſt created de novo. So, if there be a 
contract with A. for goods, and B. undertakes that A. ſhall 
ay, B. ſhall not be charged for the debt without writing. 
„ if a man let out an horſe to. A. upon an undertaking by 
B. that A. ſhall re-deliver it, B. ſhall not be charged with- 
out writing; for he is charged for the default of A. Let if 
A. be ſued for appearing for B. without warrant, and he 
promile 100. for forbearance of the ſuit, a memorandum is 
not neceſſary ; for it is not a-promiſe for the debt of B. but 
for a demand againſt himfelf, 1 Com. Dig. 157, 8. k 
A promiſe. by defendant to pay plaintiff ſo much if he 
would procure a marriage between the defendant and A. S. 
need not be in writing, though the marriage does not take 
effect within a year, as it might have been within a year; the 
promiſe depends upon a contingency, and is not within the 
ſtatute. Skin. 326. But, as marriage brokage is not fa- 
youred, but diſcountenanced in equity, a gratuity given for 
the procurement of a marriage, has been decreed to be re- 
funded. 2 Fern. 392. I conceive the courts of law would 
not now entertain ſuch an action. However, the law in the 
foregoing caſe, is worthy obſervation, as it ſhews that a pro- 
miſe depending on a contingency, which does not happen 
within a year, but which may happen within that time, 
though not in writing, is e A promiſe to pay upon the 
return of a ſhip, being contingent, need not be in writing. 
1 Salk. 280. an e 
A wag? reſpecting marriage, is not within the ſtatute, if 
it does not appear by the tenor of the agreement, that it was 
to be performed, after the year. As where defendant pro- 
miſed for one guinea, to give the plaintiff ſo many on the 


day of his marriage. Shin. 354. 1281 
If B. ſays, deliver ſuch goods to A. (or let A. have ſuch 
goods) and I will pay you, the promiſe need not be in wrt 
ting; for B. is charged as the original debtor. - So, if A. 
upon the ſale of an horſe promiſe, that if the buyer do 3 
— : e 
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like him upon returning the horſe to B. B. will repay him, p 
othernſs A. will, A. 14 the debtor. So, if A. ſay, my | 
brother ſhall pay, &c. A. is the original debtor. my 
brother ſhall not leave the kingdom till he pay, &c. 1 Com. 
S * 

| Paro promiſe of marriage, at plaintif*s father's death, is 
not within the fat. of frauds, and is good to maintain an 
action for damages. Stra. 34. Nor a promiſe by a third per- 
ſon, preſent in court, to pay plaintiff gol. for damages, and 
alſo the coſts, in an action for an. aſſault and battery, if he 
would withdraw his record. 1 Wi. 30g... 

But if A. brings a ſuit againſt B. and ftays it on the pro- 

miſe of C. to pay him the money due by B. A. cannot main- 
tain offers without a note in writing, becauſe the original 
debt ſti | 


he + 


t fill ſubſiſts. | _—_ ne 

In ſuch caſes, the great queſtion is, whether there is, or 
is not a neu conſideration+ The. fat. was not meant to pre- 
vent direct undertakings, but only collateral ones for the debt, 
default or miſcarriage of others. This ſubject is fully diſ- 
cuſſed in the caſe of Williams u. Leaper. 2 Mie 308. 
The plaintiff diſtrained Taylor his tenant, for arrears of 
rent, on the morning of the day, whereon the defendant, 
as a broker employed by Taylor's creditors, to whom Taylor 
had conveyed his property, was about to ſell the gaods. Leper 
having notice of the plaintiffs intention to diſtrain, promiſ- 
ed to pay him the arrears of rent if. be would dg from diſ 
training, and he did deſiſt, and adjudged this parol promiſe 
good, and not within the ſtatute, 3 

A parol promiſe to leave plaintiff a legacy in conſideration 
of ſervice to be performed, is not within the ſtatute. 3 Burr. 
1278. So, buying and ſelling at auctious is not within the 
ſtatute of frauds. The auctioneex's ſetting down the price, 
buyer's name, Oc. is ſuſſicient. 2 Burr. ig a1. . 

4. An Aſumpſit does not lie for an unlawful Thing, 

As, to give money for a preſentation to a donative; for. 
that is ſmony. To return part of a portion which ſhe had 
upon her marriage; for that is a fraud upon the huiband. 
So, it does not lie upon a promiſe by an under-ſheriff, to pro- 
cure an inquiſtion to be found for goods upon an elegit ; for 
it is contrary to his office; who ought to return an indiffer- 
ent jury, and not procure any inquiſition. Nor, upon a 
promiſe to pay ſo much for maintaining ſeveral tuits for him, 


over and above his expences; for that will be maintenance. | 
: Nor, 
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Nor, upon a promiſe to permit his recovery of the plaintiff's 
goods in the poſſeſſion of A. in a ſuit commenced by the 
defendant in the name of B. Nor, to give 40. if he did 
not beat A. out of ſuch a cloſe. e er 
And if a promiſe be to do two things, and the one is 
unlawful, it is void for the whole. munen 
But, a promiſe to pay intereſt is lawful, if it do not exceed 
the rate allowed by J 
Several ſtatutes have been made to regulate the intereſt of 
money; the laſt was the 12th of Ann. St. 2. c. 16. which 
fixed it at 5 permveend.w oO TT | | 


A promiſe to abſtain from the exerciſe of his trade, in 
fuch a town, upon conſideration of ſo much money for his 
ſhop, or upon the marriage of his daughter, or the like con- 
fideration, is good, So, to ſave harmleſs, an under-ſheriff, 
if he makes ſuch a one his fpecial bailiff. So, a mutual pro- 
miſe of marriage is lawful; for it is not an act merely ſpiri- 
tual. So, a promiſe in conſideration of diſcharging him 
from his promiſe of marriage. So the man may have an 


_ efſumpſit upon a mutual promiſe of marriage, as well as the 


woman. But in this action, a tender of the plaintif to be 
married, muſt be averred. 1 Com. Dig. 159, 


5. Aſſumpſit does nat. lie without a Conſideration... 


As, if a man without any thing more, promiſe to build an 
houſe ſor another, for that is nudum pactum. So, in conſi- 
deration of friendſhip, or affection, Oc. 1 Com. Dig. 159. 

Aſſumpfit does not lie for 80. betted againſt 14/. at an horſe 
race, for the 14/. could not be 'recovered, as contrary to 
the flat. 9 Ann, c. 14. 2 Will. zog. But it is not neceſſar) 
in the declaration to ſhew the conſideration, if it is pan 
farily implied; thus in an action for a port duty it is need 
not ſet out any, for making the port is a conſideration. 


3 Burr. 1402. 


| Pide ante Div. II. No. 12. ab, 


It does not Jie if the conſideration be totally executed; as, 
in conſideration the plaintiff had bailed in time paſt, the de- 
fendant's ſervant. Or, expended money about his affairs, 

without ſaying, at his reque//. Or, expended money for the 
defence of his term now expired. Or, had paid a debt at 


the 
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the day when due. Or diſburfed money for his uſe, with- 
out ſaying at his requeft. 1 Com. Dig. 159-60. 

I muſt here obſerve that the reque//, muſt be proved. For 
if any one expend money, in the cure, funeral, &. of a 
child, upon a ſuppoſition that a parent will pay, an action 
cannot be maintained againſt the parent, unleſs a requeſt can 
be proved. | , 

An afſumpſit does not lie, or rather, the action cannot 
be ſupported, if a conſideration be alledged to be executo- 
ry; and the jury, upon non aſſumpit find it to be executed. 

Leon. 98. 
' * does not lie for work and labour done by the 
plaintiff for the defendant, unleſs it be laid to be done, 


at his requeſt. Stra. 933. | 
7. Aſſumpfit does not lie if the Confideration be unlawful. 


As, in conſideration that an under-ſheriff ſhall have ſo 
much for the execution of proceſs ; for it is the duty of his. 
office. Though it be only his due fees, if it be not ſo ex- 
preſſed, and if they are offered by a ſtranger. Otherwiſe, 
if offered by the party, who ſues the proceſs. So, a promiſe. 
to indemnify an-under-ſheriff, if he makes execution upon 
ſuch goods; is unlawful ;. for he ought to take notice of the 
goods of the party at his peril. 1 Com. Dig. 1606. | 

But where there is reaſonable ground to ſuppoſe that the 
goods are the property of the defendant, and that another 
_ claims under a fraudulent title, to prevent the goods from 
being taken in execution, it is every day's practice to give 
the ſheriff an indemnity, to induce him to levy and ſell, and 
leave the party claiming, to bring an action, for the pur- 
poſe of trying the right. | | 

A promiſe to indemnify an officer, who delivered the de- 
fendanr goods attached, before judgment, hath been adjudg- 
ed unlawfut..- So, in conſideration, that an attorney will 
enter ſatisfaction upon a judgment in a cauſe, in which he 
was attorney; for, after judgment his warrant is determined, 
and he cannot do it without the licence of his client. In 
conſideration that he will not give his teſtimony in ſuch a 
cauſe. So that he will procure him to be preſented to ſuch 
a benefice; for it is ſimony. Vide ante Div. VI. No. 4. 
That plaintiff will diſcharge the defendant, from a debt 
due to tue plaintiff's maſter. | ud RA 

But a promiſe to a ſheriff to pay the debt, if he will re- 
ſtore the goods taken in execution, is good; for it is no 

mor 
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more than the ſale of the goods. Or to ſave him harmleſs, 
if he pars the priſoner to ſtay at his houſe until ſuch a 
da | 
f 2 promiſe be in conſideration of two things, and one of 
them is unlawful, it is void for the whole. 1 Com, Dig. 160. 
Vide ante Div. II. No. 13. Div. VT. No. 4. 
Aſſumpſit to pay plaintiff 2/. per cent. to procure 2 purcha- 
ſer of defendant's place in the Cuftoms, is bad, within 
the fat. 5 and 6 Ed. 6. c. 16. 2 Wilſ. 113. So, be will ac- 
cept defendant and another as bail for a priſoner. 2 Burr. 


924. 


8. Afumpfs d not lie if the Conſideration is not beneficial to 
the Defendant, nor detrimental to the Plaintiff. 


It the conſideration be not beneficial to the defendant, 
nor gives any trouble, or produces any detriment to the 
plaintiff, aſſumpfit does not lie; as in conſideration that he 
is adminiſtrator, and hath aſſets; ; for he would be charged 
de bonis proprizs, without any advantage to himſelf. Or, in 
confideration of forbearance, when he was not chargeable; 
as if an executor has not aſſets. Sed. gu. Or, by an heir, 
who hath not aſſets. 1 Com. Dig. 160. Sed. qu. 

In the caſe of Rann and another, W of Mary 
Hughes. v. Hughes B. R. Hill. 14 G. 3. The declaration 
ſtated a fubmiſſion by plaintiff's teſtator, and defendant's 
inteſtate to arbitration : an award ot 983. 21d. with inter- 
eft, &c. in favour of the former, of which the latter had 
notice, and died inteſtate, poſſeſſed of effects a a large 
amount. That adminiſtration thereof was granted to defen- 
dant, by virtue whereof ſhe poſſeſſed herſelf of the goods. 
That plaintiff's teſtator made her will, appointed plaintiff's 
executors and died. That the ſum awarded at the death of 
plaintiff's. teſtator was in arrear by reaſon of which defen- 
dant as adminiftratrix became liable to pay it to plaintiffs as 
fuch executors, and being ſo liable, defendant in conſidera- 
tion thereof promiſed payment. There were other counts 
charging defendant as adininiſtratrix but theſe were by the 
verdict rendered immaterial. | U N01 

Deſendant pleaded, 

1ſt. Non aſſumpſit. 

2d. Plene . 

34. An outſtanding bond, and ! admin: ifravi Præ- 


fer 5. 
Plaintiffs | 
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Plaintiffs replied and took iſſues on theſe pleas. 
The cauſe was tried at the fittings after Trin. term 1774, 
and verdict ſor plaintiffs-on the firſt count, 483/. damages, 
and 40s. coſts. The jury alſo found that defendant had 
fully adminiſtered the effects of her inteſtate. | 
ich. term, 1774. Motion to ſet aſide the verdict, and 
that a new trial might be had. On argument the court 
were unanimous in — of the verdict: Whereupon in 
Eafter term, 1775, plaintiffs obtained judgment, and in the 
ſame term defendant brought a writ of error in the Exche- 
quer chamber, and aſſigned for error * That defendant was 
impleaded as the adminiftratrix, yet that judgment was given 
againſt her generally, and without any regard to her having 
goods, c. of her inteſtate in her hands to be adminiſtered 
2 And the judgment of B. R. was reverſed. | 
Afterwards in Mich. term 1776, this judgment of rever- 
ſal was on error in parliament afkrmed. The ground 
whereof was, „that it did not appear in the declaration, 
that the defendant had affets of Jabn Hughes, ſufficient to 
pay all his debts.” | 
If an heir promiſe, in conſideration of the forbearance 
of a ſuit in chancery, to which he was not liable, the conſi- 
deration is not ſulfcient to ſupport an aſſumpſit. So, if a 
woman, upon the fame conſideration, promiſe payment of 
a debt of her late huſband's though ſhe hath goods in her 
hands; for they may be paraphernalia. Or, a debt due to 
a ſurety for her huſband. Or, a debt due from her ſon dur- 
ing his. infancy. Or, an executor promiſe, upon forbearance 


of a debt contracted by his teſtator, when he was an infant. 


' So if an infant at full age, in conſideration of forbearance, 
promiſe payment of money borrowed by him in his infancy. 
1 Com. Dig. 161. | | | 
In the laſt caſe there are authorities pro and cor. But IT 
conceive a promiſe to pay, a juſt debt, after the party is of 
full age, will be binding upon him, even without a conſi- 
deration of forbearance; and it is now every day's practice 
in pleading, to reply to a plea of infancy, that the defendant 
| promiſed after he was of full age. | 
Ik f an infant promiſe in confideration of forbearance of a 
fuit againſt him upon a bond, an aſſumpſit will not lie. 
1 Com. Dig. 161. 
In this cafe there are authorities pro and con. but I am 
inclined to think the doctrine as laid down by the Ch. Baron 


is 
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is right. A parol promiſe may affirm a parol promiſer, 
but gu. if it will be a bond? | 

If a huſband, after the death of his wife promiſe to pay 
2 debt due from the wife, before coverture, aſſumpſit does 
not lie. So, if a man, in conſideration of forbearance, 
promiſe payment of a debt of an inteſtate, though he after- 
wards takes out adminiſtration; for he was. not liable at 
the time of the promiſe. Or, promiſe payment to the af- 
ſignee of a debt, if he has not a letter of attorney to ſue, 
or releaſe; for the property remains in the aſſignor. Or, 
promiſe payment to the aſſignor, after an aſſignment to the 
king, for the king may ſue. Or, promiſe payment to one, 
who has a note from a debtor to receive the money of the 
defendant; unleſs it appear, that the defendant was indebt- 
ed to the debtor. So if a man promiſe payment to an aſ- 
fignee, in confideration that he will accept him for his 
debtor. Or, promiſe payment of a debt due to A. to whom 
the plaintiff's wife was executrix; if it does not appear, 
that his wife is alive. Or money which he himſelf owes. 
Vide 1 Com. Dig. 161. * | 

So if a feme executrix ſettle an account with A. for a debt 
of her huſband's, and a balance being due to. A. ſhe pro- 
miſe payment. So if a man promiſe in conſideration of 
relinquiſhing an aſſumpfet which was void. Or, in conſi- 
deration of a diſcharge, if an arreſt was tortious. In con- 
fideration that the plaintiff had done many ſervices for the 
defendant, without ſaying «what. So, if he promiſe in con- 
fideration of a leaſe at will; for he may 3 it at 
his pleaſure. In conſideration of a ſurrender of a leaſe at 
will; for the leſſor might determine it, unleſs there was a 
doubt whether it was a leaſe at will, or for years. So, if a 


_ woman promiſe in conſideration that he will let her take out 


adminiſtration to her huſband ; for ſhe is entitled to it. 
So, if a man promiſe in confideration that goods are deli- 
vered to him, to re-deliver them; for the bare cuſtody are 
more a charge than a benefit. If the conſideration be void, 
the defendant may demur to the declaration. 1 Com. Dig. 
161-2. 

And demurring is the moſt eligible mode of putting an 
end to the ſuit, as being much leſs expenſive than a trial; 


and ſhould the court adjudge the conſideration good, the 


defendant, if he chooſes to try the cauſe, (having merits) 
he will be permitted on payment of coſts of demurrer, to 


withdraw it and plead. 
A ſtranger to the conſideration cannot maintain an ac- 


tion. Stra. 592. 
VII. How 
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VII. How an Aſump/it may be diſcharged. 


If a man make a promiſe, he to whom it was made, may, 
before a breach, diſcharge it by paro/. So, after part per- 
formed, he, to whom the promiſe was made, may diſcharge 
the reſidue by parol. Yo, a ſubſequent inconſiſtent pro- 
miſe between the ſame parties, diſcharges the precedent z as 
if 4. promiſe to marry B. within three months, and after- 
wards make a promiſe to marry her within four months. 
Otherwiſe, if the laſt time had been within zhree months. 
So, if upon a loan, a man promiſe the re-delivery of the 
thing, and afterwards a ſtranger who hath the property, 
by force, without his conſent, takes it out of his poſſeſſion, 
whereby he cannot re-deliver it; this taking is guaſe an evic- 
tion, and diſcharges the promiſe. So if an horſe was lent, 
which, before the re-delivery, dies. 

But, after performance, or after breach of a promiſe, a 
diſcharge by him to whom the promiſe was made, is not 

d without deed, or other conſideration. As, if one pro- 
miſe 41. to another, if he goes to London, and ſearches for 
a will, and he goes and makes ſearch on the 15th of April 
an agreement between him and the defendant the 26th 
April, that he ſhall not make the ſearch, nor have the 4/. is 

not ſufficient. If he promiſe to deliver an horſe or give 5/. 

upon requeſt, a 2 after requeſt is not ſufficient. So, 
upon a promiſe for finiſhing ſuch a buſineſs of the defendant, 
if after labour in it, by the plaintiff, and before concluſion, 
he countermands him, that does not diſcharge his promiſe, 
but the plaintiff ſhall recover, as if he had not been counter- 
manded before the finiſhing of the affair. So a' diſcharge, 
or countermand, by parol, by him who made the promiſe, 
before any breach or performance, is not good. Vide 1 Com. 
Dig. 162. Alſo 4 Med. 250. | | 

But an accord to deliver money, in ſatisfaction for an 
horſe, or collateral thing due by contract, or aſſump/t with- 
out deed, is good. 9 Co. 79.5. Or to deliver an horſe, r. 
in ſatisfaction of money to the party himſelf. Co. Lit. 212. 
Though the condition be that A. ſhall pay the money to the 
party. Co. Lit. 212. 6. | 

To plead exoneravit generally, will not do, for the party 
muſt ſhew how he was diſcharged. Stra. 422. | 

In ſuch caſes as we have been laſt treating of, an attorney 
would do very right to procure a releaſe for his client. 


There is not any difficulty in pleading that. 
VIII. The 


(%% 
PHI. The Proceedings upon an Afumpſit. 
| 1, Original. | 


By the fat. 19 H. J. c. 9. like proceſs ſhall be in actions 
upon the caſe in B. R. & C. B. as in treſpaſs and debt. 
And therefore in C. B. (and likewiſe in B. R. when the 
proceeding there is hy original) the proceſs muſt be attach- 
ment, diſtreſs, and ſo to outlawry, if the defendant does 
not appear. | | 

The proceeding by original being expenſive, the Court of 
King's Bench diſcourages the proceeding in that manner, 
for recovery of ſmall ſums, and therefore, unleſs the debt 
amounts to gol. at leaſt, will not allow plaintiff more coſts, 
than if he had proceeded by bill of Middleſex, or latitat. 
Vide poſt. Div. 3. 


2. Declaration. 


In what county afſumpfit ſhall be brought, Vide ante, ac- 
tion. Div. X Il. No. 11, 12. | 

Viſtinct matters ſhall not be joined with afumpſit in the 
fame declaration. Vide ante action. Div. VI. 


3. The Declaration muft be certain. 


If it does not ſhew the plaintiff or defendant certainly it is 
bad. If the declaration ſays that the defendant would pay, 
without ſaying that he «ndertook, it is bad. But if it ſays 
that the defendant undertook to pay, without ſaying 9 whom, 
it is good; for it ſhall be intended to him from whom the 
confideration comes. If it ſay, that whereas he undertook, 
without ſaying directly, that he undertook, it will be well. 
So, if the declaration ſays, that the defendant undertook to 
pay to the ſaid defendant (inſtead of the plaintiff) it is good. 
So, if the name of the defendant be omitted, ſo that it does 
not appear 0 promiſed ; for it ſhall be intended that the 
defendant promiſed. So if in the ſecond count the name 
of the defendant be totally omitted; for that is coupled 
with the firft. So, if it be faid, that the defendant being 
indebted for money received to the uſe of the defendant (for 
the plaintiff) it is good after verdict. So, if it be ſaid, that 
the plaintiff promiſed (where it ſhould be the defendant) it 
ſh2ll be aided after verdict, as a miſtake of the clerk, where 
the plaintiff and defendant were well named before. 1 Com. 


Dig. 163. 
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out ſifths for what thater in particulat, Dc. is fufficient, 80, 
for dièt for divers months, without ſaying, Horb many, is fuf- 
ficient. 80 for work and labour done and erforin 
and about the buſineſs of the defendant. So, if it be inde- 
bitatu; for ſalary; for preniitiin, upon a policy 
Er. it is ſul nt without faying how much. 
For goods ſold to the wife, for the uſe of the Fund. 
So, if ths action is founded upon another confideration; as 
fotbeariiice, Sc. there is no need to ſhew the cauſe of = 
Vor. I. G debt 
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debt. 1 Com. Dig. 164, who, cites many authorities, and 
therefore I fear to call the doctrine in queſtjon, eſpecially 
as his own authority is very great. But, as L haye already 
ſtated. various inſtances, where forbearance alone, is not a 
ſufficient , conſideration (eſpecially in caſes where money 
claimed was not either legally due, or recoverable. by law) the 
ſafeſt method will be, to ſtate the cauſe of the debt, and then 
if any ſuch, objection lies to it, the queſtion may be deter- 
mined upon demurrer, without the expence of à trial. 

An indebitatut for tithes, for ſervice, for labour, Oc. is 
ſufficient, So, in an inſimul compar for money due from 
the defendant to the plaintiff, it is ſufficient without ſaying, 


for what cauſe due. Hob. 88. 2 Cre. 602. But then the de- 
claration ſtates that upon ſuch account the. defendant was 
found in arreap to the plaintiff in ſuch a. ſum, and being ſo 
found in arrear, he, in conſideration thereof, promiſed to 


; * declaration that the defendant promiſed to pay his coſts, 
without ſaying, how much he had expended, is bad. That the 
plaintiff had done many ſervices. for the defendant, without 
ſaying what, 7 bad, even after verdicde. 

But, in conſideration, that at the requeſt of the defendant, 
he had made divers cloaths, without ſaying,: what, in par- 
ticulax,-is good; ſor the defendant knew, they being made 
at his requeſt. Or had found victuals for the defendant, 
his retinue and ſervants, without ſaying for q4vbom, or for 
what, time. Or had found neceſſaries in his ſickneſs, with- 
out ſhewing what. So, if the words in conſideration, are 
omitted, where the action is founded upon a contract, which 
imports a conſideration. So, if there are ſeveral counts 
for the ſame cauſe, without ſaying, other, it will be good, 
after verdict, 1 Com. Dig. 164, 5. 

_ Tam. inclined to think the courts would not, now, give 
any countenance to a demurrer, founded upon ſuch an omiſ- 
fion, although it ſhould be aſſigned for cauſe of demurrer. 

On an action for meat and drink for a wife living ſepa- 
rate from ber huſband, they muſt be deſcribed as found for 
the wife, and not for the huſband generally. Stra. 127. If 
he-undertcak to pay, is omitted, it is bad, even after verdict. 
Bos oY e NOT YET: 
If the declaration is, that the defendant and another made 
a promiſſory note, it is bad; 2 L. Ray. 1544. Or that the 
. defendant and another, jointly, or ſeverally promiſed, it is 
bad; it ought to be, jointly and ſeverally. id. 
$3 5D ne of'5%9 4. Other 


— 
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one, Rg, 


The declaration muſt alledge performance of the cauſe, 
or conſideration of the promiſe, except where there are mu- 
tual promiſes. Let where there are mutual promiſes, if one 
thing is expreſſed to be done in conſideration of a thing on 
the other part, and is to be done at a day ſubſequent, per- 
formance of the conſideration muſt be alledged. Otherwiſe, 
i it be to be done at a day precedent, And it is not ſuffi- 

cient, that the performance be alledged in the words of the 
_ conſideration to be performed, if it be not alſo according to 

the intent. And it muſt ſhew an exact performance. And 
ſo certainly, that the court may adjudge it to be well per- 
formed. But, if it ſhew a certain and exact performance, 
it is ſufficient in general terms. So the declaration muſt 
aſſign a breach of the promiſe. And it is ſufficient to be 
aſſigned in the words of the promiſe. Or, if it varies from 
the words, if it be purſuant to the ſenſe and intent of the 
words, it is good. But if the breach aſſigned is larger or 
ſhorter than the promiſe, it is bad. So, the declaration 
generally ought to aſſign a requeſt, and notice. And ought 
to have a good concluſion, But miſcaſting will not hurt it. 


1 Com. Dig. 165. | 


To a declaration in aſſumꝑſit the general iſſue is non aſſump- 
fit, i. e. that he did not undertake or promiſe, in manner 
and form, as the plaintiff hath complained againſt him. 
And, if the defendant plead net guilty, it is bad upon de- 
murrer. But it ſhall be aided after verdict by the fat. 32 
H. 8. c. 30. Alſo vide B. R. H. 13. 

Although there are ſeveral counts in an afſumpfit upon 
ſeveral promiſes, the defendant may plead non afſumpfit. ge- 
nerally. Indeed this is the conſtant courſe, LEN 

In an action upon the caſe upon afſumpfit of the teſtator 
if the defendant ſay non aſſumꝑſt generally, it ſhall be gogd 
after verdict. 1 Sid. 292. | = 
But to an entire undertaking, the defendant cannot plead 
= aſſumpſit to part, and payment to the other part. 1 Com. 

ig. 165, 6. 5 WY : 

If the action of aſſumpſit is for recovery of money owing, 
the defendant may A — caſe, pay what is end A. — 2 
court, and if plaintiff will not accept it in full, but tries the 
cauſe, the defendant may give evidence of payment un- 
6 2 der 


(84) 
der the general iſſue, for payment is a diſcharge of the pro- 
miſe, as to the ſum paid, and therefore quad that, it is as 
. if no promiſe had ever been made. ** 


9. Nen 4umfit infra ſex Annor. 


By dhe Hat. 21 Fac. c. 16. HII actions of account and 
upon the caſe, &c. other than ſuch actounts as concern the 
trade of merchandize between merchant and merthant, 
their factors or fervants, fall be commenced within fx years 

after the cauſe of action, and not after. Wide ante Div. N. 
Provided if any judgment be reverſed by error, or arreſt- 
ed after verdict for the plaintiff, or be brought by original, 
whereon the defendant is dutlawed, and the dut rever- 
fed, the plaintiff may have a fe action in a year after ſuch 
reverſal, or arreſt of judgment, and not after. 

1 We a.proviſo as to infants, Wc, as before ſtated under 

. 2. 1 * 5 ” 

And therefore, if the caufe'of action aroſe ſix years be- 

fore, the defendant may plead that he did not undertake 
within ſix years, before ſuin forth the driginal, or 'exhibit- 
ing the bill. This ea dme a cue of action before the 
fix years, therefore the general iſſue is commonly płeaded, to 
put the plaintiff on proof of a cauſe of action. 

The plea of the ſtatute of limitations will not avail, if 
the defendant promiſe within nx bars, though it be with- 
out a new coniſideratien. Or, if he acknowledpe the debt 
within fix years, it is evidenee, though it may not be con- 

| ctufive. Or, if he fay, prove ir due, and I will uy po. 1 

8 ction of at is brought againſt 

I conceive if an action of a 2 t againſt ſeve- 
ral, ſome of whom plead the Fat - a tas: onde with- 
in the ſix years is not ſufforent to charge che other defen- 

dants. Vide 2 Vent. 151. 

Tue defendant muſt plead the „ut. otherwiſe ehe plaintiff 
mall recover, though the dectaration alledge a promiſe fix 
e pen be ten years bar, & 
Ik a pr de ten Fo pay upon vr c. 
And dhe Fr requeſt be made within he fy — Har. 
is not a good plea; for the cauſe of action accrued upon re- 
qurſt. So, where the conſideration of the aft is exe- 
cutory, che de fendamt ſhould plead that rhe cuuſe of action 
did not accrue within fix years, Wc. 1 Com. Dig. 166, 7. 2 


( 85.) 

If an 2Rion i is upon a. note, or bill of exchange, pay 
at ſome time ſubſequent to the date, the lea e 
the cauſe of action did not accrue within fix years, Se. 

The. far. it is ſaid, cannot be pleaded, after money paid 
into court. Bunb. 100. But I conceive there are ſome 
caſes where it may. As ſuppoſe a demand made for goods 
ſold, or work, done, or medicives ſupplied, &c. by an apo- 
thecary, and a great part of the bill was due above lx years 
before the action brought, and then at the diſtance of ſeve- 
ral years after, and ſhortly before, the action, a 1 151 
articles are added to the. bill, that may not, by a be 
conſidered as a running continued account, in which "als L 
think the demand upon the new articles may be paid. into, 
court, and the genezal, iſſue and the Hat. pleaded, and. the. 
fat. be 2 bar to the old part. of. the ball. Contra if there i 1s, 

not a conſiderable length of time elapſed; between the for- 
mer and the latter part of the bill. | 

If a. vrit is taken out; in time, and plaintiff dies, and his 
executor ſuffers four 2 to elapſe before he proceeds, the 
Hat. is 2 good plea. $76 Phe 

If plaintiff as aſſignee af a bankrupt,. declares that defen · 
dant was indebted to the bankrupt, and. promiſed. to the 
phintiff, and defendant. pleads that the cauſe of aQion did. 
not acerue to the bapkrupe within ix years, it is. ill, ra. 


91 
The fiat. of. Ain may gue to a plea of ſet· off. 


Stra. a e 
nel Riliatin ts a Pleaif the Statuteaf Laaber, 


To a plea; of the Par. the plaintiff may reply that he or 
ſhe was an infant, covert, t, when the caufe of action ac- 
crued, and ſyed within fix years after fall age, Er. And. 
though in tlie prpxiſo for infants, Oc. 7re/paſe only i is men- 
tioned, and Ut Ne upon the caſe, et Aer upon the 
cafe, are within the equity of this proviſ od 

And, though the fix years-clapfe” during the nongge, an 
infant may ſte 1 dam his infancy, without wait- 
Ig un until he is of full age. 1 Cem. Dig, 167, 

The plaintiff may reply that the defendant-way out of the 
pp and which. replication is given: by the For. 4 and 8. 
c. 16. 
Putz he cannot reply, that the defendant had prirjtege of 
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The plaintiff may ſay by his replication, that he purcha- 
ſed another original, upon which the defendant was out- 
lawed, and after the outlawry was avoided, and he ſued 
within a year. And this when the outlawry is avoided by 
plea, or reverſed by error. $7 
Or the plaintiff may reply, that heretofore he obtained a- 
judgment, and that was reverſed, and he now ſues within a 
year after the reverſal. Or, that he obtained a verdict. So 
an action commenced in an inferior court, which was re- 
moved by habeas corpus, Or, that he had ſued another origi- 
nal, which was returned and continued, and that within 
fix years before that original the defendant promiſed, Or, 
that the plaintiff ſued a latitat, which was continued, and 
was to the intent the plaintiff might declare upon it for the 
_ cauſe, Or, à writ of privilege continued, 1 Cem. 
55 EE Wn 248 14 
80 of bill of Middleſex. © «art; | 
That he ſued a writ for a battery in London, with intent 
to declare for treſpaſs, upon which the defendant was out- 
lawed, and within a year after the reverſal he commenced + 
the preſent action for treſpaſs in Middleſex. * 
But, it is ſaid, the plaintiff cannot reply, another original 
ſued by his teſtator, who died, and ſo it abated, for that is 
not within the fat. 21 Fac. c. 16, The authorities ſeem 
contrary, Vide 1 Com. Dig. 167, % 


. » - 


According to Salk 425. The plaintiff may reply it. Lut. 
264 is contra. Tam inclined to think it may be replied, for 
the executor or adminiſtrator, cannot (according to 6 Co. 10. 
5.) have a writ by Fournies Accompts, to continue the firſt 
proceſs ; for the doctrine there laid down, is, where the 
firſt writ abates by the death of a /e/e. plaintiff, a writ, by 
Fournies Accompts, cannot be ſued, ' If there are two plain- 
tiffs, and one dies, the original writ does not abate by virtue 
of the fat. 8 & 9 W. 3. c. 11. f 7. The ſurviyor may 

roceed. on GR Ls * 

If the plaintiff reply an original, it is neceſſary that he 
alledge it to he returned, or the appearances or continuan- 
1 it. * ot I 12 0 4 ET? b 1 5 1 

upon an aſſumgſit upon an infimul computaſſet the fat.) 0 
limitations be pleaded, the plaintiff cannot reply, that it was 
for an account between merchants ; for the exception goes 
only to accounts current, not to ſtated accounts. 3 Saund. 
I 27+ Vide ante, Div. IF. we Ba ST rage 


( #7» 


The plaintiff may re ply generally; tif the facts "will War- 
rant it) that the deſendant undertook, or chat the A of” 
"= atctued, within ſix years. 
Bankruptc [ and aſſignment to plaintiff, and that che cauſe 
of action aroſe within fx x years, b before the aſſignment, 1 is not 
good. Strd. 556, | 
- Replication that the plaintiff was beyond ſea, "Is good in 
an action upon a bill of exchange. Stra. 836. And fo 1 
cone in any other action ſ ecified i in | the Jar. 21 Jae. : 
— | 
A bil may be filed againſt 951 Ittviney' to ſave the 2 of . 
limitations from attaching. Deng, 300. 
There may be caſes w ich fraud will rake out of the flat, 
of limitations. Ns 632. W hich vide. 55 | 


Wu . * 
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- The defendant 8 1294 aſter! " Ea or Mae : 
as before 2 ed itnparlatice h 4 may plead a render, and 
always read his ples does not go in bar of the action, 
but of Hazes, It 82000 be pleaded after a general im- 
parlance, becauſe the plea, vers that defendant was always 
from the tender, ready to pa Pay: The mone muſt be brought 
into court, and a projert of it, ſtated in a n 

Where a tender is pleaded, and the money brought into 
court, and the plaintiff accepts it, he cannot afterwards pro- 
ceed for 38 | 
Io a tender «ft E bene, the plaintiff may 
reply that as ati Is. 8 ry he aß de wur. 2 deer 
Die. 189, 227. "wed 

I conceive defendant} ENG a tender 1950 a e im- 

parlance th f laintiff may ignJydgme ent by de faut. 


5 Te thaliiex of pleading 3 tetsger in ange, where there 
my ſeveral gigs as wt Puſed, ang which is, in my opini- 
on, the 5 7 ei nee opleid' ried, the ſeveral ſums of 
5 eral 5 me t except, 16 much, - 
pare of ole 1 7 mp: 7 A chat: lum, eb. | 


doe, ci N + £33 171 
'Aﬀtet 4720 0 Ga Hat by Welter be W t plead 
tender b the — 2 5 tha t teſtator ang, executor: were 
and are ATH ays ready to 5 0 7 ont 
Ik th tender is dne day Pope 11 bags 
miſſory note, it is not good. Fort. 376. ie 


(u 


If tender ante diem K Bille is ene pl 100 {hall 
not make up the te the general 1 y,, 5 
ferring to the firſt day oft 0 wugl 3h efore 9 5 

but with pea memrapd eee Wa, 2 


Tender cannot be pleaded after order r ie. "Borne 


33% Lo. Burr. g. 
%% kave to plea 14975 may, bs 


rit. d te arnes 
851 bk ſro . in dane SLAIN dec 4% fel. cken l te, 
Seen WE N l wal j pie * e VER hy four 


0 0 10 dete 10; ve 
e eee 

If tender is Hy e. Placita, 5 5 evidence, but an 
original muſt be produce! blen 


A demand of the mong 5 tb equen to the tender, and 
a refuſal to pay, will avoid the tender, 3 the pe n is 


made at an gan 1 | WK e;the 
debt a Jarge, bag Hes: 1 855 5 10 fee 9 8 hen th 


O chend anced 
58 


debtor 1 cid. 

1 5 1 e 
WIR 92 0 7 Toba CN gp ; 
tender 1 it, in 0 got ence 'of Son ach 
{ 14, { 2 * 


W Teaft, 11 
151-8 oral - 
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defendant is an on os | 
| aan, . Ke 


d Tags to 1 fen, 9 9 0 
again gens ! 5 
If he ap apPEars by r 11 595 e 
N oa perioha Fa ah, 


e 


Rong ant 


eck 


57 2 | 
The FM m FO 0 he def s 
* ee Sr 75 


11 f 18 
44 & * 408 * : 


evidence upon 


69 


the, auf for neveferiee.. though all che dame day. 
. 

15 s ſufficient to xejoig, that it was not for 0 ge- 
nerally, "without, Laying | that the, . or any part 
ferry: was. not ag e | Lut. 241. Gr th, 


"FLEE EEE, 


1550 WA 


60 Outlawry, 


To, an FS 2588 where the grou nd, of the, 75 
tion is forfeited by out it may be Pille in bar, that 
the plaintiff is outlawed. S0, in a quantum merit, though 


the demand be not reduced to a certainty. So, in aſſumpfit, 
upon a bill of exchange. Fade 5 Com. Dig. 189. 


bas may be. pleaded, in been, tg an jngdebitagus 
* In Fro ions, opilayry, of one plaintiff, i a ps 5 
by 4 ents 
A that 51 2 oe mnt Adv . ee 
e oujlawry was hex OY 
+4 05 and. the outlawry be reverſed 


before th da 1 in the recor there ere a only 
A Po nk * 195 30 36. 2 C 0 484. . 


if he fails "= ing in the DENT) upon the Tags when 3 
Way not any rever i, Wa, Wn be — toe K. 
Gn Os. 


rte. 


So to an a the ee plead a recov 2 
foreign — a plaint — before the 5 
bill. filed, ' JO. Vir —— — „it. * 


Tais a 
athe. Nase off 


_ 


Ws er given jn.exi 1 S lajnt way 
emered 5. EE: „ Or bi 1 
e ena e 

en 290% 
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1 
The plaintiff may kei if its pleaded, or 1. not, but 
iven in evidence on the general iſſue, he may ſhew, that 
the debt aroſe out of the Juridigion. If its pleaded he may 
traverſe the cuſtom, or demur..” 5 Com. Dig. 190. ' 

But where an executor or adminiſtrator is plaintiff, foreign 
attachment, is not a bar, for if it was, imple. contract credi- 
tors might be paid, and judgment and ſpecialty creditors go 
unpaid. Fiſher adminiſtratrix, v. Lane.” 3 Wil. 297. I muſt 
obſerve the adminiſtratrix jn this caſe, had not any notice 


of the attachment, and upon that point, the caſe ſeems to 


have been determined.__ 
The defendant muſt ſhew, that plaintiff, i in n freign, attach 
Pls ſwore 0 bis debt. Stra. 641. 


) "Statute againſt 22 


80, 155 deendent may plead, that the RES: upon 
hich the action is founded, was uſurious, And if it ap- 
pears by the declaration, that the contract was ufurious, 
though jt is not pleaded, there ſhall be judgment againſt the 


” 
” INITEE 


plaintiff. ek it ſhall” not be Antended v urious, if it does 
not expressly appear. Lia, 2 
11 47 ufurious 3 


The defendant mult ſhew 1 ir pecial- 
ly, and how much more than legal intereſt Fel. R. 
3.4 Ld. 35: 805, he muſt expreſs y aver, that Leg agreement 


Was, for giying day of 3 1055 58 R. Jen. 4¹ 0. Ad chat 


it Was corruptly agreec Car. 50. 

To this the plaintiff Ma pe ply, that it was not corruptly 
agreed. Or, that he lawfully bargained, with à traverſe of 
ine corrupt agreement. That it was for a lawfukdebt, with 
a traverſe ' Se. 5 Ln New ot — Vide . Pleading in 


gelt. 


wy hc (6. ) Statute Py Gaming 3 
i So; 6 to an 4 1 "the dee ia ad the at. « 
Han. C. 14. mat, — vn by p e. 2 a 
To an action upon à bill of exchange; 67 « proniffory 
given for a Fami debt, brought by an indorfee, nc hee gav 
a valuable co kderation: and had not notice, this fat. is a 
bar, for the ſtatute declares alt 1 for ſuch 2 
ae, void. * Vide Doug. '614, 7155 71 
"To this the plaintiff may rij it was for a fair debt, and 
traverſe i its being given for money won at play, and Smet 


with 


8 


with a verification ; 3 upon which traverſe the defendant 1 takes 

iſſue; or, in a ſhorter way, the plaintiff may proteſt, that, 
it was for a fair debt, and take iſſue upon Its being zwen 
for money v won at play, NN | | 


85 ) Accord or Arbitrament, 


So, to an x afſumpſit the defendant — plead, aceord with 
ſatisfaction, or arbitrament. 

So, accord with ſatigfaction, may be pleaded in all aQtions, 
where damages only, are to be recovered. 

So, accord with [99512 by one defendant, is abar as to 
all. 1 Com. Dig. 106, 

If a man plead an accord, the ſafeſt way ĩs to-plead it as a 
ſatisfaction, and not by way of accord; and therefore he need 
ſay no more, than that the defendant gave ſo much io the plain- 
tiff in ſatisfaZtion, which the plaintiff received. 7 Co 80. b. 

If he plead it as an accord, he muſt thew a ſpecific pare 
formance, Bid. 

80, if a man pays money upon a void ae which is ac- 
ceptod, 7 my be pleaded as an accord and ſatisfaction. 
N. 1. f 


If a man — an accord executed before the money was 


due by the condition, he ought to plead it in ſatisfaction of 
the money by the condition, not in latisfaction of the bond. 
K. 2. Gro. 254. 

If he plead it as a mutual agreement, the defendant muſt 
ſhew ſuch an agreement, upon which an afſumpſit is main- 
tainable. R. 2, Jon. 158. And, upon which an action is 
given at the time of the aſſumpfit, R. 2. For. 168. And, 
that the agreement was performed on the part of the defend - 


ant, as ſoon as could be, before the action. Vide Lut. 1538. 


And how it was performed, R. Skin. 391. 

To this plea the plaintiff may reply, that it was not riceived 
in ſatigfaction. 9 Co. 80. b. R. Mod. 86. 

Or, that he did not give it in Patfaflim, for there muſt be 
a mutual payment, and acceptance in ſatisfaction, and the 
one mn x ov 5 Med. 86. 

Or, nul nel Plat Wi mn. I; 1075, 13 To. 
78. * 


. (8) bene * * IP 


So the defendant may plead payment of moncy.ccemibag 


to the undertaking. 2 Bro. Ent. 6, R. Salk, 516, But 


is 


— - a 


(920% 


this fr to amount to the general iſſue. 5 Com: Dig. 191. 
R: Cont. Salk. 516. But 1 chin as t as t Schiek baro inks; 
payment takes away the very il of the D eee is, as 
if no -promife ever exiſted. At all events it clearly be 
given in evidence, upon the general ifſue, and therefore, 
nan affumpſit, is, in ſuch caſe, the beſt plea. 

The defendant may plead payment after the laſt continu- 
ance, ox payment oſ ſq much in ſatisfaction. Rut a note or 
bill given in ſatisfaction, if it be not under ſeal; ia. nat good. 
Cem. Dig. 191. 
If a man is don {ſeveral accounts to he ſame per · 

ſap, and pays money. to him, it ſhall be on that account 

_ which he pleaſes to declare it to be; but if he gives no di- 

reQion,, the creditor may apply it to-which nn plea- 
igs, Stray. 1194. 


4005 Inſemul — 


o to an afſumpſit, the defendant may plead that, ſince 
the. promiſe, made, he and Relat accounted together, 
and upon; that account he (the defandant) was found. in ar- 
rear ſo much, which he hath paid, 5 Com. Dig. 191. And 
aun cites. Bro. V. M. g. 1004. 

Ia 1 B 9. hn beld that a gerad agcount canngy be 
pleaded. in har, to an achiqn on, fimple-contraft. 
I think all the obſervations made on the plea of 7 7 
h in this. caſe, Jide. ira. Alſo, wde ante Div, El. 
An account. without payment, on releaſe, is ng ples to, an 
inarbitatus, A pit; for, 2 ce i in adfiag cannot diſcharge. a 
matter execute: 
So iim comtn{ſ, apd. payment, amount. to tha ner 
al ape, 5 Com. Jig. 19 


(100 Band fer the. money, 


89. to 100 Amit. e ot mf. plead. abend given 
by.him for, the money RO f *t the, band determines. 
+ the contract. So 22 may ee e ce (RAT ART the, 


ſame ſum, and he has paid Pat .andigiyen a,bong. for, the 
reſidue, But Vide infra. : may give it in evidence u 


on nen aſſumpft. And if 1 be pleaded, it is bad for it 
amounts to the general iur. $5 Cam. Dig. 191. 


5 (144); I Diſcharge 


(9) 


Fon Difhorge fromthe Proj. 


So the-defendant may plead, that the plaintiff before-the 
breach diſcharged him from the promiſe. 5 Com. Dig., 191. 


When a promiſe may de diſcharged or not. Vid ante 
Div. VII. N 


(12) A. Ralafe 
So he may plead a releafe after the promiſe, A releaſe 
to ſuch a day, abſque hoc that he promiſed afterwards. | But 


a releaſe upon performance of the promiſe in part quad lac 
does not diſcharge the promiſe for the reſidue. 5 Com. Dig. 


f the releaſe produced hath a material variance from the 
releaſe in the plea, it is bad. As if it be of a lifkerent date. 
R. 2. Vent. 1 

To a releaſe nh 2 plaintiff being a party to the 
deed, cannot plead ne releſſa pas, (he did net releaſe) but 
muſt 'demur, or ſay non ei factum. N. 2. Bul. 55. Otherwiſe 


if he be a ſtranger to the releaſe. Did. 


(13) Performance. 


So to an aſſmpſt the defendant may plead a ſpecial per- 
formatice. 

A fum F day of payment, 
is not a 1 . 

But i defendant pleads a ſpecial ce: us 
payment, Sc. upon an indebitatus fſunight, it is bad, for 
this amounts to the general Mue only; yet he m plead i it, 
for it acmits a promiſe. R. 1 Salt. 394. But furely the 
plaintiff may demur ſpecially, and aſſign for cauſe, that the 
plea amounts to the general iſſue only. 

Sd if he pleads that by agreement with the plaintiff he 
paid to A. that he performed all on his part to be perſorm- 
ed; or another promiſe, and traverſe the ag modo er 


forma. N 192. 


(14) Diſcharge upon gtatutt for ilfalweci Debtor. 
So the defendant may plead in diſcharge of an execution 
againſt his body, Oc. * according” to the fat. for 


| relief | 


| j Cy 
telief of inſolvent debtors. And if the plaintiff demurs to it, 
he ſhall have judgment, but no execution againſt his body; 
for the demurrer confeſſes the diſcharge. 
© 80 the plaintiff may take his judgment immediately. 
5 Com. Dig 192. EOS | 
With reſpect to the form of pleading, the modern ſtatutes 
generally point it out. A 
If A. indebted to B. by ſimple contract, becomes a fugi- 
tive; an inſolvent act paſſes; A. returns, and five months 
after is arreſted for this debt, lies five months in priſon, and 
4s diſcharged by the inſolvent act, he ſhall not plead it againſt 
the bond; for he ought to have ſurrendered in reaſonable 
time, before he was arreſted, or when arreſted, have brought 
an habeas corpus, and been ſurrendered. R. on demurrer. 


2 Will. 332% 
Action upon the Caſe for a Conſpiracy: 


J. When it lies. 


A writ of conſpiracy lies, when two more by malice or 
covin conſpire to indite another falſely, who is acquitted, If 
only one perſon labour the indictment, conſpiracy does not 
lie, but an action upon the cafe in nature of a conſpiracy. 
So, if huſband and wife conſpire without any other, for they 
are but one perſon. Confpiracy, or an action upon the caſe 
in nature of a conſpiracy, lies for a malicious indictment for 
felony, if the party be acquitted thereof. So it lies for a 
malicious indicting one as a principal, and another as accef- 
ſory, by the acceſſory, if the principal be acquitted, whereby 
the acceſſory is diſcharged. 1 Com. Dig. 168-9. . 
By the flat. 8 H. 6. c. 10. If a man be indicted or appeal- 
ed for treaſon, felony, or treſpaſs in a foreign country, and 
acquitted, he ſhall have conſpiracy, and recover treble da- 
mages, Vide F. N. B. 115. H . 
It lies for a malicious indifting for battery, of for any 
thing that endangers his life or liberty, or prejudices his re- 


pautation. 1 Com. Dig. 169. 


So, I conceive it lies for any malicious proſecution, where 
the party is put to expence. So it lies for procuring an ac- 
tion to be brought by another maliciouſly. | 

Action upon the caſe in nature of conſpiracy lies for a 
malicious proſecution, though the indictment be returned 
7gnoramus. Or, the indictment be inſufficient. So if he was 
Xs impriſoned, 


\ 


( 95. ) 


impriſoned, or received any, other damaye from it, thougft 
the party did not proceed farther. So, if a nolle proſequ, be 
entered upon the indictment. So, It lies for impoſing the 
crime of felony upon him without cauſe. T ough he went 
before a juſtice of the peace. „ 
So, it lies for a malicious conſpiracy to cauſe a tavern to 
be reputed a bawdy houſe. It lies for a malicious preſent- 
ment in the ſpiritual court for adultery, by a church warden. _ 
For malicioully exhibiting articles there, with intent to de- 
fame, and ſpecial damage. For a malicious citation there, 
upon which the plaintiff was excommunicated. _ For a mali- 
cious citation there by an apparitor. 1 Com. Dig. 169, 170. 
It lies againſt huſband, wife, and ſervants, for giving 
money ſeverally to an apprentice to fpoil his maſter's goods 
in the making, to ruin his trade, though only one of the de- 
fendants preſent at a time. Stra. 144. An action lies for 
a malicious proſecution, though the court has not granted 
a copy of the indictment. Stra. 1122. A 
I muſt here obſerve that now, the uſual mode is, where 
you proceed againſt one only, to declare for a malicious pro- 
ſecution, . charge, without taking notice of any *' 
_ © conſpiracy, but alledging that the defendant unlawfully in- 
tending to' injure the plaintiff, did, &c. If two or moreare 
concerned, Wade eke there may not be any im- 
propriety in charging a conſpiracy, ſuppoſing it can be prov- 
ed. Vide pop Div. It pi AE JET 4 | * 


22 does not lie. 


Conſpiracy does not lie, nor an action upon the caſe, 
againſt a judge of aſſize, juſtice of peace, or other juſtice by 
commiſſion upon record, who is ſworn; for any thing don: 
in public, as a jadge or juſtice, though he, do that which is 
illegal- 1 Com. Dig. 170. : | 

But if he act corruptly or maliciouſly, and what he does 
is not merely an error in judgment, the court of King's 
Bench will grant an information againſt him. 

The action will not lie againſt any of the grand jury, or 
petit jury, for a BE done, when ſworn, though the part 
be acquitted. Nor if the party be convicted. Nor again 
any one who comes into court, and diſcovers a felony, and 
gives evidence to the inqueſt, GER EY 
501-230: 5 ; Tet, ; 


Il. When an Aftion upon the Caſe for 4 Conſpiracy 


„ EST 

Vet, if a fudge ont of court fubotn withelfes, and thalie- 
 duſly threaten indictors to induce them t ffud ys, Otle 
guilty, an aCtion upon the caſe lies againſt him. 8d if 4 
Juſtice of peace, withobr any acculttion fend his Warrant 
l 555 55 for felony, whom He knew to be innocent. 
1 Com. Dig. 170. ot £7 IP 1 1 
Yet 272 ps even in this caſe the courts thight adjullge 
the juſtice to be within the protection of the 24th bf G. 2. 
c. 44+ viz. that a, month's tiotice of commencing an atticn 
mult be given to him, and that he may tender amends in 
bar of the action, or pay money In court. © 

An Action upon the cafe lies againſt à man wh refyſes 
to do that which is miniſterial: as, to give an 6ath to the 
„nnn 

But, this action does not lie, for a legal proſecution. As, 
if a man, upon a juſt cauſe of ſuſpicion, cauſes another to be 
bound by a recognizance to appear, and to anſwer to an in- 
dictment to be preferred againſt him, Though no fetony 
was committed. Thoug he does not ſhew any kaufe for 
- hisfulpicion. So if a man complain to a juſtice of the Pa 


for barratry, c. upon which proceſs is awarded again 
him to find ſureties for his goo! behaviour. Or, complain 
to a juſtice that 4, committed felony, and afterwards by 
command of the juſtice proſecutes him. $6, it does not 
lie for Tuing in Londpn, for a matter out of that juriſdiction; 
for it might have been pleaded there. 
So an action upon the caſe does not lie for a malicious 
utioh, where the judgment of court is agaihſt the 
plaintiff; for by indirect means the judgment would be 
| avoided; as after conviction, though the proſecution was 
malicious. If the indictment be diſcharged by nolle proſequi, 
conſpiracy does not lie. Or, upon a miſpriſion of the ac- 
tion, recited in an indictment for perjury. 1 Com. Dig. 171. 

Vide ante Div. J. | | > I 
The being acquitted even upon the merits does not entitle 
a man to an ation, unleſs he ean prove malice,” Sc. Sed. 

vide infra, ; 6 1. 

But an action upon the caſe lies for a malicious proſecu- 
tion, upon preferring a bill of indictment, though the grand 
jury return the bill igroramnus. So, upon a bad indictment, 
H the plaintiff can prove malice, Sc. Vide Gilb. Caſes in Law 
and guy, Of. 185. And the caſts there cited: alſo 
1 L. Ray. 274, c. and 1 Stra 691, , 
Action for a malicious proſecution does not lie againſt 
one cxhibiting an information for intention to land goods, 
| without 


1 
without paying duty, if the goods are condemned by the ſub - 
commiſſioners, Rough the commiſhoners of appeal reverſe 
the condemnation. Adj. on error from Ireland. 1 Wilf. 232. 


III. The Proceedings in Conſpiracy, or in an Action 
upon the Caſe in nature of Conſpiracy. 


we The Writ. 


In an action for a conſpiracy it is neceſſary that the writ 
be, by a conſpiracy between them had. But in an action upon 
the caſe, in nature of a conſpiracy, theſe words are not ne- 
ceſſary. Let theſe words uy be in an action upon the 
caſe, in nature of a conſpiracy, but there are doubts, becauſe 
the words ſhew a formed action of conſpiracy. | 
An action upon conſpiracy muſt be againſt two or more 
but an action upon the caſe in nature of conſpiracy may be 
againſt one. Vide ante. Div. I. And therefore in an action 
for a conſpiracy, if all except one, are found not guilty by 
_ verdict, the plaintiff cannot have judgment, for his 5 — 
fails. $0 in an indictment, or information for doing a thing, 
by conſpiracy between them had. | | 

Otherwiſe in an action upon the caſe in nature of a con- 
ſpiracy. 5 7 | 

| In a writ for conſpiracy, if the one plead to the writ, and 
the other to matter in law, and it be found by verdict againſt 
him who pleaded. to the writ, and adjudged for him who 
pleaded to the matter in law, yet the plaintiff ſhall have 
judgment againſt the one who pleaded to the writ ; for, it 
may be that they conſpired, though the matter in law is 
adjudged for the other. 1 Com. Dig. 171-2. 

If there is a ſpecial action upon the caſe for a malicious 
proſecution, inſt two, and one. is acquitted and one 
found guilty, Ta plaintiff ſhall have judgment. 1 Wilſ. 210, 


2. 1% Duras uw. 


It muft be laid in the proper County. 


The declaration in confpiracy muſt be laid in the county, 
where the conſpiracy was, or where the thing contrived to 
be done, was done. Fide Action. Div. XII. No. II. | 
bd Ls | H | But, 
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But, if che conſpiracy, be in one county, and the indict- 
ment, without their privity, in another, it ſhall. only be, 
where the conſpiracy. was, not where the indictment. 80, 
it ſhall not be in the Marſbalſea, or an inferior court, when 
the indictment was tried in the King's Bench. I Cort Dig. 


172. 
3. I muſt ſuppoſe the Fact to be Falſe and Malicious. 


The declaration muſt ſuppoſe the fact done by the defen- 
dants to be falſe and malicious; and this in an action upon 
the caſe, as well as in a writ of conſpiracy. And therefore, 
in an action upon the caſe, if the plaintiff declare, that the 
defendant carried him before a juſtice of peace, and. when 
he was diſcharged by that juſtice carried him before another 
Juſtice, and maliciouſly cauſed him to be bound: in à ree 
nizance to appear at the aſſizes, and there. falſely, and mali- 
ciouſly endeavoured. to have him indicted for felony, it is 
not good; for, the falſely and malicioully to endeavour. to. 
have him indicted, not to the procurement, which was ma- 
liciouſly and not falſely. So, if the declaration ſay, : fa{/ely 
and injuriquſly procured, Q. it is not ſuſſicĩent. But, that 
the defendant of his malice to defame, &'c.: falfely and inui- 
diouſly impoſed the crime of felpny upon him, and malici- 
ouſly procured him to be indifted, is ſufficient; for upon 
the whole declaration it appears to be- malicious. Or, that 
the defendant maliciouſiy intending to deſume, Wc. TI him 
to be indicted, and en depoled. I Com. Dig. oh | 


4. The Declaration muſt 2 that the plaintiff way indicted 
before a Proper Juriſdiction. 


The declaration muſt ſhew, that the plaintiff was ndited 
before juſtices 'who had authority to take the indictment; 
and therefore, if it alledge an indictment for treaſon before 
A and B. juſtices of the common-bench of the peace, at the gene- 
ral gaol delivery, Fc. it is bad: for it does not ſhew, that 
A. and B. were jultices for gaol delivery, but only, that the 
indictment was found before them. af a. gaol delivery. 

If the declaration alledges an indictment for barratry . 
fore A. and B. jaſtices of afjze, it is bad, unleſs it ſay, ee. 
Foyer and terminer. So, if the declaration do not ſay, be- 
fore what judge. 

But, if the declaration alledge the indictment befare juſ- 


tices of ojer and nin it is ſufficient, though it does 
| not 


* N 


of oyer and ter miner: for that ſhall be intended. Reſolyed 

after verdict. So, if it do not fhew the authority of the 
| Juſtices for at the general ſeſion, Wc, ſupplies it. Refolved 
after verdict. 1 Com. Dig. 173. 

If the declaration ſtates an indictment before juſtices, who 
have authority, if it appears that the indictment was before 
other juſtices, who have not the ſame authority, the decla- 
ration is bad, and the plaintiff cannot recover; as, if an in- 
dictment is alledged before juſtices of Ee, and it appears 
to be before juſtices of gas deliuery, for they have a diſtinct 
authority. Vl. 46. 

Otherwiſe if the indictment be alledged before divers juſ- 
tices, to enquire, fc. as to divers Ibm, and to the peace, E. 
and it appears to be before juſtices affigned to keep. the Peace 
only; for they have the ſame authority; ſo a ſmall variation 
between the indictment produced, and that alledged in the 
declaration, does not prejudice as if the name of a juror 
be omg, wet in the record, and Lancꝗſter in the declaration. 


1 Com 

The ation 25 though the indietment be bad, and excep- 
tion taken to it by the re and the arty acquitted, with 
out the examination of a witneſs z ant advertiſements con- 
cerning it may be given in evidence, though an information 
6a on them as a libel. Stra. 69 1. - 


5. The Declaration muſt 2 the Kae of the 
e f | 


A declaration favs a une in an n appel where the 
plaintiff was non- ſuĩited, muſt ſhew, that by the conſidera- 
tion of the court he went without day ; for if it be that he 
was acquitted, it is bad; for it ſhall be intended an acquittal 
by the _— And, an action upon the caſe in nature of 
a conſpirac indicting, mult ſay, that he was acquitte ed, 
or ignoramus found, according to the truth of the ſact. But 
the omiſſion is aided after verdict accorgltg: to 57785 2 1 | 
I Sid. 15. 1 Cam. Dig. 173. 

In fact, in an action upon the caſe, for- be gooſe. 
cution of ; an indictment, it mult be ſhewn how the indict- 
ment was determined. Stra. 114. | 


Hz 
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The Plea. 5 | 
To this action the defendant ſhall generally plead Not 
ACTION UPON THE CASE FOR A 
| DECEIT. 


— 


I. When it lies. 
1. For Deceit in Play. 


An action upon the caſe for a deceit lies when a man 
does any deceit to the damage of another. As, if a man 
play with falſe dice, and thereby win the money of another. 
Though he do not intice the other to play ; for the intice- 
ment is not the cauſe of the action, but the uſing falſe dice. 
So if a man practice deceit at cards, and thereby win money, 
1 Com. Dig. 174. | 

So, if one man obtain money from another by any other 
fraudulent means, where deceit is made uſe of. But in all 
ſuch caſes an action will lie for money had and received, by the 
defendant to the uſe of the plaintiff, and this action is much 
more eligible, as being ſimple in its form, and well known, 
as being now much in uſe. jet 


2. Forgory, Se. 


If a man forge a ſtatute merchant, c. in my name, and 
ſue a capras upon it, whereupon I am taken, action upon the 
caſe for a deceit lies. Or, forge a grant of a preſentation, 
and make uſe of it in a court chriſtian. Or forge letters of 
reſignation of a benefice. 80 if he obtain money from ano- 
ther by counterfeit letters to his ſervant. So if he raſe the 
name of the obligor out of a bond, and inſert the name of 
A. and then ſue him. Or if a parſon raſe the name of 4 
and inſert B. and publiſh him in the church as excommuni- 
cated. 1 Com. Dig. 174. | | | 

I ſcarce need obſerve that all the preceding caſes (except 
the laſt, and perhaps that likewiſe) are indictable offences, 


This action lies, if a man falſely perſonate another. As, 


il a man ſue a writ in my name without my privity, for 
. v . 
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which writ a fine ought to be paid in Chancery. Or purchaſe 
a quare impedit in my name, without my privity; and then 
abate it, or be non-ſuited. Or ſue a capras, c. in my name 
againſt A. whereby he is arreſted. Though the proceſs be 
erroneous. So, if a man appear in court in the name of 
another, and confeſs the action. Or acknowledge a fine, 
Or, acknowledge a ſtatute in the name of another. Or a 
judgment, or recognizance. So if a man falſely affirms to 
A. who hath money to deliver to B. that he is B. 


4. Tortious Proceeding in Law. Vide Action on the Caſe for 
a Conſpiracy, Div. J. | 


So if a man proceed againſt another at law deceitfully ; 
as if tenant in ancient demeſue levy a fine in C. B. to make 
his land frank fee, the lord ſhall have deceit, and ſhall avoid 
the fine. So, if more lands are inſerted in a fine, than the 
conuſor intended, deceit lies, and the fine ſhall be avoided. 
So, upon the flat. Mag. Char. g. H. 3. 24. 

If the tenant purchaſe a precipe in capite, by which the 
lord loſes his court; the lord ſhall have deceit, and recover 
his damages, but ſhall not avoid the judgment. 

' So, this action lies, if a man confeſs a judgment to A. to 
defeat an action brought againſt him by B. So, if a man 
procure a vexatious ſuit ; as, if a man ſue a capias, upon a 
forged ſtatute. If a man procure another to commence an 
action in any court againſt A. to vex him. Or, ſue in the 
name of another upon a recognizance ſatisfied. Or, ſue in 
the name of A. without his privity, though it be for a juſt 
debt; or procure a ſcire facias to be ſued, and two nihils re- 
turned againſt him, who was not bail; or, proſecute the 
bail, when he knew the principal was ſurrendered. So, if a 
man chaſe s cattle into B's cloſe, per quad he is ſubjected 
to an action by B. or make uſe of proceſs vexatiouſly; as, if 
a a man after debt levied by eri facias, knowing it, ſues ano- 
ther eri facias for vexation. Ottherwiſe, if he knew no- 
thing of the firſt execution. 1 Com. Dig. 17 5-6, 

In this laſt caſe I conceive the court would, on motion, ſet 
afide the ſecond execution, and order the goods to be reſtor- 
ed; when the party injured might maintain treſpaſs, as there 
would not be any writ in exiſtence, to juſtify the levy : 

So action upon the caſe for a deceit lies, if a man takes 
the goods of A. knowingly, upon an attachment againſt B. 
1 Sid. 183. 1 Lev. 129. But as treſpaſs would alſo lie, it 
yould be more adviſeable to make uſe of that form of ac- 


R tion, 
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tion, as being now much better known, being more fre- 
Action upon the cafe lies, I the bail remove a cauſe in 


malicious proſecution, will lie; that form of action mult be 
moſt eligible. 5 e e e e, 
In the laſt caſe, the original action muſt be determined, 
before the party injured commences his ſuit, Com. Rep. 190, 
193: and vide Salk. 15. | 
f a man join any one in a ſuit by colluſion ; as, if a man 
ſue. two as executors, and one of them is not an executor, 
and he confeſſes the action, the true executor ſhall have de- 
cebit, and recover ſo much in damages. F. N. B 98. H. 
But, to avoid the expence and riſque of an action (eſpeci- 
ally if the party be poor) I ſhould adviſe a client to move the 
court to ſet aide the judgment with coſts. , 
Ik a man embezil a writ, deccit lies againſt him. Or pro- 
cure another to embezil it, if it be edel. F. N. B. 98. E. 


| 5. For Deceit in his Truſt. 

RES 1 E 1 5 5 yrs 1 8 
S80o, if a man being entruſted in his proſeſſion; deceive' 
the perſon who entruſted him; as, if a man retained as 
535 B19? ar To Vs eee AG: -- counſel 
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gounſel, become afterwards. of counſel with the other party 
in the ſame cauſe. 1 Rol. Ab. 91. l. 34. 
Or, diſcover the evidence, or ſecrets of the cauſe. Or, 
being retained to attend on ſuch a day, at Guilaball, does 
not come; whereby the cauſe is loſt, - 

So, if an attorney act deceitfully, to the prejudice of his 
client; as, if by colluſion with the demandant he make de- 
fault in a real action; whereby the land is loſt. So, if he 
appear without warrant, and make default by colluſion. 
Or, file a writ of ſeiſin with the ſheriff, when there was not 
any judgment; whereby his client is ouſted of his land. So, 
if the ſervant of a ES lands goods before the cuſtoms 
paid, whereby they are forfeited, ſo if a ſhepherd procure - 
ſheep committed to his care to be ſeiſed as eſtrays. 1 Com. 
Dig. 177. 


6. For Deceit in his Office. 


So if an officer being intruſted by the law, act deceitfully 
in his office; as, if a ſheriff return the tenant ſummoned, by 
which he loſes the land, when he was not ſummoned, the 
tenant ſhall have deceit, and be reſtored to the land. And 
the tenant ſhall have deceit after judgment for the demand- 
ant before his entry; otherwiſe he may delay his entry till 
the viewers and ſummoners are dead, but whether he was 
ſummoned or not, cannot be tried but by examination of the 
viewers, ſummoners and pernors; and if the demandant 
make a feoffment, deceit lies againſt him, his feoffees, and 
the ſheriff. And, if the demandant, and ſheriff are dead, it 
lies againſt the heir of the demandant. 30, in execution 
upon a recognizance, if the ſheriff return the defendant ſum- 
moned, when he was not ſummoned by which the plaintiff 
hath execution; the defendant ſhall have deceit againſt the 
plaintiff and the ſheriff, and ſhall have reſtitution. And the 
ſheriff ſhall be puniſhed for his falſity. So, if the plaintiff 
recover in waſte, where the defendant was not ſummoned. 

So, if huſband and wife loſe by default the land of the 
wife, deceit lies for them; or for the wife after the death of 

So, if a plaintiff in a quare impedit recoyer by default, 
when the defendant was not ſummoned ; he ſhall have de- 
ceit, and thereupon a writ. to the biſhop. So in an annuity, 
and ſcire facias upon it, if the plaintiff recover by default, 
when the defendant was not ſummoned, . | 

EO 97 8o, 
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So, if a vouchee loſe by default, when he was not fum- 
moned. And if a defendant loſe by default, not being ſum- 
moned, deceit lies, though the king was demandant. So, if 

the eſcheator return a writ directed to him, without taking 

an inqueſt, though he be an officer of record. So, if the 
under-eſcheator make a return different from the office found 
by the eſcheator. 

So if a ſheriff makes a falſe return. 1 Com. Dig. 178. 

Actions againſt ſheriffs for falſe returns are now very com- 
mon, and conſequently the modern form of the action, well 
known. And the declaration generally contains two counts. 
As, ſuppoſe the ſheriff returns nulla bona on a fieri facias : 
the firſt count ſtates a /evy; the ſecond that there were 
owe and chattels within his bailiwick, whereon he might 
have levied; as it may be much eaſier to prove the ſecond 
count than the firſt. 

This aCtion lies if an officer of a corporation makes a falſe 
return upon mandamus. So if a ſheriff return a juror, who 
hath not any iſſues, whereby his ſucceſſor is charged with 

the iſſues. Or commit the return of a pannel to another, who 
hath not the return of writs, whereby the pannel is quaſhed. 
So, if a ſummoner in the ſpiritual court cite any one into 
the ſpiritual court for vexation, without proceſs againſt him. 
Or return any one warned, when he was not; whereby he 
is excommunicated. 1 Com. Dig. 177-8. Vide For misfea- 
ſance in an officer, ation upon the caſe for misfeaſance, Div. J. 
No. 1. For neglect in an officer, action upon the caſe for negli- 
gence, Div. I. Ne. 2. &* OE AY. "7a 
7. For Deceit in his Trade. 

So, if a man who profeſſes ſkill, deceive him who configes 
in his ſkill. As, if a ſmith lame my horſe. If a farrier 
take upon him to cure my horſe being gravelled in his feet, 
and by his negligence and imprudence kill him. Or kill 
him by bad medicines. So, if a ſurgeon maim my hand, by 
his ignorance in the cure. 1 Com. Dig. 1188. 
If a taylor have cloth delivered unto him to make cloaths, 
and make them inartificially, 1 Vent. 268-9. So, in any 

art or trade I deliver materials for the making a ſpecific 
- thing, and it is inartificially made. So, if I employ a man 
to build me an houſe in a werkman-like manner, and he 
build it inartificially and badly. 1 Com. Dig. 178. Vide 
Div. VI. Ne. 3. But theſe latter caſes are generally claſſed 
under the head of negligence, plaintiffs ſeldom declaring for 
deceit, but for inartificially and negligently performing of 
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the work, for it may be the effect of ignorance, and inat- 


tention, not of deceptive intention. 7 ee 6 
A. breaks his leg, it is fet, the callous formed, he can ſet 
his foot to the ground and walk with crutches; ſends for B. 
an apothecary to take off the bandage ; he deſires C. a ſur- 

on to be ſent for, who puts an unknown ſteel inſtrument 
on the leg. Afterwards C. takes up the leg, nods to B. who 
puts it on his knee; the leg cracks, the callous is broke; 
action lies againſt B. and C. jointly, though both eminent 
in knowledge and good character. They were trying expe- 
riments, that is acting raſhly, and acting raſhly is acting ig- 
norantly, 2 Wilſ. 359. | | : 


8. For Deceit in a Sale. 


If a man by a falſe affirmation of a thing within his know- 
ledge deceiye in the ſale of goods, action on the caſe, for a 
deceit lies: as, if a taverner ſells wine for ſound and good 
which he knows to be corrupt, Or give any one to eat cor- 
rupt meat or drink; for it is ordained that no one ſhall ſell 
corrupt victuals if he knows it. If a merchant ſells cloth 
that he knows to be badly fulled, So, if one ſells ſtone for 
bezoar, when he knows it not to be ſo. So, if a man 
ſells goods as his, when they are the goods of a ſtranger, 
without an expreſs warranty. So, if the ſeller ſay they are 
the goods of A. which he bath authority to ſell, when they 
are the goods of another; though it is not averred, that 
he knew them to be the goods of a ſtranger. So, if he 
ſells a ſtone, or jewels, affirming them to be good, when 
they are not. So, if he ſell land, affirming the rent to be 
ſo much, when it is not; for the rent is certain, and lies 
within his own knowledge. If he fell land, affirming that 
he had a good title, when he knew he had not any title. 

Where the ſeller hath poſſeſſion of the goods, the bare af- 
firmation that they are his, is ſufficient to have an action of 
deceit, if they are not. And in theſe cafes, the action lies 
before the goods are taken by the owner, And, though 
the money is not paid for them. | 


9. Or other Falfry. 


So, if a man contract to enfeoff A. of ſuch land, and af- 
terwards enfeoff another. Or before feoffment to A. ac- 
knowledge a ſlatute, Ic. or make other incumbrance. So, 
if a man enfeoff another, upon condition to re-enfeoff him, 
who before re- enſeoſfment acknowledges a ſtatute, c. 


So, 


So, if a woman gives a man blandiſhing words equal to a 
promiſe of marriage; whereby ſhe obtains of him preſents, 
and other fervices. 1 Com. Dig. 179. | 

I remember a caſe fome years ſince, where a young 
man paid tus addreſſes to a young woman, and they intend- 
ing to marry, he gave her a lottery ticket, which comi 
up a conliderable prize, and he being poor, ſhe refuſed to 
marry him; he brought an action againſt her for the 
amount of the prize, and recovered it. 

If a man being married, pretend himſelf ſingle, and in- 
veigle a woman to marry him, (deceit lies. So if a clothier 
ſell bad cloths, upon which he put the mark of another, 
who made good cloths. 1 Com. Dig. 179. 


10. For a falfe Affirmation upon other Occaſions. 


So, if a man by a falſe affirmance of a thing, within his 
knowledge, procure an a& to be done, which otherwiſe 
would not be done; as if A. ſend his ſervant to buy an horſe, 
who buys and pays for it, and the ſeller affirms to A. that 
he was not paid, whereupon A. pays him again. 1 Roll. Abr. 
106. J. 20. 1 ' | 
An action for money had and received, would he in this 
cafe, but 1 muſt obſerve in ſuch action, a plaintiff could on- 
1y recover the ſpecific ſum, whereas in the former action a 
jury might, and probably would give more. I conceive fuch 
a caſe comes within the ſtatute for obtaining money under 
falſe pretences, and which ſubjects the offender to the pu- 
niſhment of fine, impriſonment, - pillory, whipping, or 
tranſportation, by 30. G. 2. c. 24. | | 

It is ſaid deceir will he, if a perſon affirm himſelf of full 
age, when he 1s an infant; and thereby procure money to 
be lent to him upon mortgage. 1 Sid. 183. 


11. For a falſe Warranty. 


So, deceit lies, when upon a ſale a man warrants that 
which afterwards appears to be falſe, as if he warrant cloth 
ſold to be of ſuch a length. F. N. B. g8. X. 11. Ed. 4. 6. 
I conceive this rather doubtful, and whether the action 
will lie, where the ſubject of the warranty is obvious to eve- 
ry eye, or may become ſo with very little care and attention. 
Fide Foſt. near the cloſe of this diviſion, *% 


The 


\ 


(_ 169! 


The action lies if a man warrant an horfe to be found 
which is unſound. The ſame of other cattle, of wine, of 
goods, YE ——TT 2; 

' So, if he warrant wopbl.to be merchandizable when it is 
full of moths. So, if a common carrier of cattle over the 
Humber, warrant the carriage of an horſe ſafely, and he pe- 
riſnes by the boat's being overloaded with other horfes. 1 
Roll. Ab. 96. J. 47. | We 
But the common way is now, to declare upon the co 
tract to carry ſafely, and ſtate neg/igence, Wc: 

Deceit lies, if a man warrant a bale to be only of 8oolb. 
weight, which is of 2000lb. whereby the carrier's horſes are 
killed by the exceſs of weight. If he warrant rent to be fo 
much, when it is not. Or, land to be of ſuch a value when 
it is not. And the action lies, though the warranty be by 

J. | 
7 hi the ſale of goods, ſaying that they are his, is ſufficient, 
where the ſeller hath the poſſeſſion. But where the ſeller 
hath not the poſſeſſion, there muſt be an expreſs warranty, 
that he hath the property of the goods. 

So, a warranty of lands muſt be expreſs, whether the 
feller be in volſeſhon, or not. Though the warranty extend 
to a future time. | 
A man is bound by his warranty of the ſoundneſs of cats 
tle; that are unſound, though the unſoundneſs was ſecret, 
and not known to the (eller. So, if the malady by poſhbi- 
lity was not viſible ; as, if a man warrant an horſe to be 
ſound (wind and limb) and he had but one eye; for that 
perhaps was not diſcovered, and it ſhall be intended that it 
wn not, when the jury find that he warranted, 1 Sal. 211. 

ed. tu. | 21 4 
But the words of a warranty ſhall have a reaſonable con- 
ſtruction. As, if a man take ſheep to depaſture, and war- 
rant that he will keep them found in his land; that ſhall be 
intended that his paſture ſhall not infect them; but an 
action does not lie, if they were unſound at the time of the 
warranty. The warranty maſt be made upon the bargain, 
and at the time of the bargain, otherwiſe it is not good with- 
out deed, Vide pg Div. VI. No. 3. And therefore, if a 
man affirm himſelt owner, and fell feven days afterwards, de- 
ceit does not lie upon this affirmance. If he fell goods to 
be delivercd afterwards, and at the time of the delivery war- 
2 chem to be good, the warranty is void. 1 Com. Dig. 
M 9 ; 360 | | 
It 
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It is ſaid that the warranty muſt be by him who ſells; and 
therefore, if a ſervant or apprentice, upon a ſale of goods for 
his maſter warrant them, it will be a void warranty ; for it 
is the ſale of the maſter. 2 Roll. 270. 

But with due deference I conceive the propoſition to be 
too general, for ſuppoſing the maſter not bound by the war- 
ranty of the ſervant, where he was not authoriſed to war- 
rant (a propoſition I ſcarce know how to grant) yet if the ſer- 
vant was authoriſed to warrant, the maſter is ſurely bound 
by the warranty. 

If a man warrant an horſe to be ſound before ſale, upon 
which the other buys him, an action lies, for the warranty 
was the cauſe of the buying. Or, before the money paid, 
for that completes the bargain. | 

A warranty to do a thing in futuro does not bind without 
deed; for it founds in coverlant ; as, if a man warrant that 
he will purchaſe ſuch a manor; an action does not lie if he 
donot. Or, if a counſel warrant that he will gain ſuch a 
cauſe, and do not. Or if a man warrant that ſuch ſeed 
_ grow. That an horſe will carry him ten miles in two 

ours. | 
So a warranty does not bind when it is apparently falſe 
in the view, or knowledge of the vendee; as if a man war- 
rant an horſe apparently blind to be ſound, and the vendee 
ſees him. Or warrant cloth to be murray when it is blue, 
and the vendes ſees it. But if a man ſell an horſe that hath 
2 falſe or counterfeit eye, an action lies. 1 Com. Dig. 
181. | | 
If A. offers a ſword to fale to B. with warranty that the 
hilt is flyer, refuſes the money offered, and goes away, then 
returns and ſells it to B. for leſs money than was before of- 
fered, without warranty, the firſt warranty will not extend 
to this ſale. Stra. 414. In this caſe the gripe was ſilver, 
the reſt of the hilt braſs. - The plaintiff declared upon the 
warranty of the hilt's being filver, when in fact it was braſs; 
but not being able to prove a warranty upon the ſecond bar- 
gain, was nonſuited, The chief juſtice ſeemed to be of opi- 
nion, that the gripe being filver, the plaintiff ſhould have 
declared ſpecially, on a warranty of the reſt of the hilt only, 
and have faid that that part was braſs. But with great de- 
ference to his opinion, had there been a warranty on the ſe- 

cond bargain, I conceive he ſhould have declared according 
to the warranty of the whole, and alledged, that although 
the gripe was filyer, yet that the reſt of the hilt was 


braſs, 
| I. Againſt 
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II. Againſt whom it lies. 
» Deceit ſhall be brought againſt all the parties to the de · 
ceit. As, if a ſheriff return the tenant ſummoned, when he 
was not ſummoned, whereby the demandant recovers by de- 
fault, it ſhall be brought againſt the demandant, and the 
ſheriff, And if the demandant afterwards enfeoff A. it ſhall 
be brought againſt the demandant, feaffee and ſheriff. 
And if the demandant die it ſhall be brought againſt his 
heir. So, .if one of the coroners ſees the party, and the 
all return aon gi inventus ; an action upon the caſe lies again 
them all for a falſe return. 6 
If a man act only as a ſervant, the action ſhall be brought 
_ againſt his maſter. As, if the ſervant of a taverner ſell cor- 
rupted wine, though the maſter do not command him to 
ſell it to ſuch particular perſon. Though the fervant knew 
it to be corrupted, for he did it only as a ſervant. So, where 
a ſervant in any caſe ſells by the command and covin of his 
maſter, for it is the ſale of the maſter. If a ſervant of a 
goldſmith, by order of his maſter ſell plate, or jewels for 
ood, which are falſe. So, in all caſes where a ſervant acts 
in execution of an authority given by his maſter, the maſter 
{hall be charged by his act. 
If a factor ſell one ſort of goods for another, the merchant 
ſhall be charged. | 
If a bailiff permits an eſcape, an action lies againſt the 
ſheriff, Or, if the ſheriff take upon him to return the an- 
ſwer of an old bailiff of a franchiſe after his removal, which 
is falſe. | 
But if a ſervant is guilty of a deceit without the covin of his 
maſter, an action lies againſt the ſervant : for it is a perſonal 
wrong and falſity. As, if a ſervant, who is my merchant, 
ſell talſe merchandize in a fair of his own head, for the maſ- 
ter does not command him to ſell to any one in particular. 
Sed gu ? If the maſter is not liable to an action. 95 
If an under-ſheriff imbezil a writ, an action lies againſt 
him. Or, upon a writ delivered to him makes a ſummons, 
and do not return the writ ; for perhaps the ſheriff had not 
notice of it. If an under-bailiff upon a warrant levy the 
debt, and afterwards conceals the writ. If an under-theriff 
ſuffer an eſcape, the party may charge him if he will. If the 
under-ſteward of an inferior court proceed after an habeas 
] $2 If. 
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If che ſervant of a poſt-maſter ſteal goods delivered to him, 
to be carried by the poſt. Salk. 441. But I conceive this 
caſe is overturned by the judgment in V pitfield and Lord Le 
Deſpenſer, and al Cop, 754, Sc. where it is adjudged, that 
an action does not lie againſt the poſt-maſter general, for a 
bank note ſtolen by one of the /orters out of a letter d. deliver- 
ed into the poſt- office. 

If a ſervant act contrary to the direction of his maſter, and 

his maſter diſagree to it. So, if a ſeryant make an expreſs war- 

ranty. As, ifa ſervant leaſe land for his maſter, reſerving the 
rent to his maſter, and to invite the leſſeeto take the leaſe, pro- 
mife that he ſhall enjoy it without incumbrance; if the fand 
be incumbered, an action may be maintained againſt the ſer- 
vant. If a ſervant directed by a goldſmith his maſter, to 
ſell a falſe jewel to the king of Barbary, procure A. without 
the privity of his maſter to ſell it, who is afterwards impri- 
ſoned till he refund the money paid, A. ſhall not have an 
action againſt the maſter. 1- Com. Dig. 181, 2 

It is ſaid that this action lies againſt the taſter for a fraud 
of the ſervant in his trade, though the maſter was ignorant 
of it. Sera. 653. 


III. By whom it lies. 


If a man loſe by default in a precipe quod reddat, his heir ; 
after his death may have deceit. So, if there be execution 
by default upon a recognizance, and the defendant die, his 
executors ſhall have deceit, and ſhall be reſtored. If tenant 
for term of life, or in fee in ancient demeſne, levy a fine at 
common law, the lord being only tenant for life, ſhall have 
- deceit to annul the fine. And, after his death, he in the 
reverſion. 

But, he in the reverſion, ſhall not have deceit, if the te- 
nant for life loſe by default, where he was not ſummoned 
and dies. F. N. B. 99. E. | 

Ii a man apply bad medicines to the maiming of a ſerwot, 
the maſter ſhall have an action, for he receives a prejudice, 
from the loſs of ſervice. So, if a ſervant be cozened of his 
maſter's money, the maſter ſhall have the action. 1 Com. 
Dig. 182, 3. 


TI). 4 t bar time it lies. 


If ms be judgment againſt the terfant by default, wno” 
was not t ſummoned, deceit lies before the entry of the de- 
nd, ä 
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mandant, otherwiſe he may delay his entry until the ſum- 
moners and viewers are dead. 


Tf A. fell s as his, when they are not, deceit lies be- 


fore the owner ſeizes the goods; for if he wait till an inter- 
1 by the owner, the party may be dead. 

f a man make a fale with warranty, an action lies de⸗ 
fore the money paid, for the defendant may have debt for his 
money. 1 Com. Dig. 183. Vide ante Div. J. 2 4. 


J. When Deceit does not lie. 


1. For a judicial” AA. 


'Deceit does not lie againſt him who acts judicially; al- 
though he prejudices another. As, if a judge of record 
_ give a falſe judgment. If a ſheriff hath a court by preſcrip · 
tion, and executes proceſs, an action does not lie for any 
thing that he does there. Nor againſt him who ſues in 3 
— — without cauſe. As, if one ſue in the ſpiritual 
court for tithes after payment. Nor, for tithes. of groſs 
trees. So, if he ſue in an inferior court without any cauſe 
of action within e 1 Com. Dig. 183. Vide 
ante Div. I No. 4. | 

In all theſe cafes I conceive coſts are given, which is by 
the law ſuppoſed to be a ſufficient puniſhment, and that it 
will deter men from inſtituting ſuch ſuits, but I; do not 
think it operates as a ſufficient prevention, and in many 
caſes I conceive the law ſhould give an action. 


2. For a Prejudice without a Tf. 


This action does not lie againſt him, who is not ſpecially 
intruſted, nor, profeſſes Neuf, though he does a prejudice. 
As, if a man not retaitied, difcover the evidence thewn, to 
him. Or, afterwards bechine of counſel with the other 
party. If a man not profeſſing the cure, kill a horſe by bad 
medicines, or maim the hand of another by | . in 
the cure. 1 Com. Dig 
| The two laſt caſes 7905 I conceive mean volunteers, 
who are not of the profeſſion, for if a farrier undertake the 
cure of my horſe, or a furgeon of my hand, &c. they do it 
for reward, the law implies a promiſe, andi ſpecial action 
upon the caſe lies, for 1 iyjury Ang from ignorance, or ne- 


gligenoe, | 
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3. For an unſucceſiſul Endeavour in his Truſt. 


Deceit does not lie againſt a man intruſted, if he does his 
endeavour, though he do not ſucceed. As an action does 
not lie againſt a counſel retained in ſuch a cauſe, if he doth 
his duty, though he do not ſucceed. Nor againſt a ſurge- 
on who uſeth due diligence, though he do not cure. 1 Com. 


Dig . 184. 
4. For a Fulſity without N. arranty. 


Deceit does not lie againſt him who ſells without warran- 
ty, if the thing ſold had a viſible malady, which the ven- 
dee had an opportunity of diſcovering : As; if a man ſell a 
horſe, which he knew to be lame, or that had ſplint, ſpa- 
vin, Ec. which the vendee might perceive by inſpection. 
So, if a man ſell corrupted wine, if the vendee or his ſer- 
vant taſte, and approve of it. 1 Com. Dig. 184. 

Jam not clear that the laſt caſe is law. Vintners have 
now the art of brewing of wine, in ſuch a manner, as to im- 
poſe upon many, who are not very bad judges of wine ; and 
though the taſte may pleaſe, yet the compoſition may con- 
tain ſome ingredient, deſtructive to health, though not per- 
ceptible to the taſte 3 and in ſuch caſe, upon due proof, I 
think an action might be maintained. Eger n 

It is ſaid, deceit does not lie, if a man affirmy that he 
was offered ſo much by A. for the thing ſold, when he was 
not. So if he knew not the defect, at the time of the ſale, 
an action does not lie. 1 Com. Dig. 184. 

The author means an action of deceit does not lie. But 
if there was a warranty, though the ſeller did not know of 
the malady, an action lies upon his warranty. _ 

I think in ſuch caſes, the true diſtinction is, where the 
deceit may eaſily appear to the vendee, who depends on his 
pwn judgment: action'will not lie, the law not being in aid 
of ignorance. Where the deceit is not eaſily perceived, can 
de diſcovered by connoiſſeurs only, and is ſuch a deceit, as 
the generality of mankind (tho* common purchaſers) cannot, 
on contracting for the commodity, find out, action ought 
to lie. Does not an action lie for ſhort meaſure ? Suppoſe 
I cannot gauge, muſt I pay for the gauging every gallon of 
liquor I buy ? It might be attended with more trouble and 


expence, than the commodity was worth. 15 5p | 
| h . 5. When 


N 
5. When there is another Remedy. 


Deceit does not lie for a falſity, When the party may avoid 
it by plea: As, if a man counterfeit my name to a bond; 
for I may plead non eff faftum. If a man ſue for tithes in the 
ſpiritual court, and hen the defendant hath two witneſſes 
to prove payment, diſcontinues, and after the death of one 
of the witneſſes, ſucs again; for the defendant may have à 
prohibition. So, if a man after payment of a debt, and a 
releaſe given, be taken in N again 3 for he may have 
an audita querela: 1 Com. Dig. 

As to the remedy, the beſt * * would be to pay tt the 
money into the ſheriff”s hands, give him notice to retain it, 
and move the court, that the money be reſtored to the party, 
and that the plaintiff pay the coſts of the application. | 4 

Deceit does not lie, if a man be taken up by erroneous = 
proceſs; for he may be aided by a writ of error. Otherwiſe, 
when he cannot take advantage by-writ of error. 80, if 2 
bailiff make a falſe; 3davit upon an arreſt, whereby A. is 
committed to priſon z, for he may be- indicted for perjury, 

So, if an executor, pending an action wile» him, make 


fraudulent e omg for it it wil W N * | = 
Com. Dig- 18% öl h 2 
ena © wp 
* L The beau. in en dau for « a bau. ons 


ren . 1 1. The Origin. : e #4 = 
10 15 "ton how: a deceit ſhall be ſued by original out-of ihe 
Pn And the writ, is without, wet armit; as in other 
actions. upon the caſc. And, if the deceit be to the court, 
the.writ chall be ad refpondendum tam regi quam parti.” And 
the proceſs in a writ of deceit, is attachment and diſtreſs. 
ſometimes the party may ſue. by original, or by a writ 
2 — out of the court, where the deceit was committed | 
8 his election. And ſometimes a vrit of deceit ſhall be in 
the nature of an audita querela. As the writ of deceit is 
e os upon . nature of a 
modern remedy, not enlarge on 
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2. The Declaration. 
2. It muſt be laid in the proper County, 


Deceit ſhall be brought in the county, where the deceit is 
ſuppoſed to be done, Fide Aion. Div. XI. No, 5. And 
the venue ſhall not be changed. 1 Com. Dig. 185. Vide 
Acbion. Div. XI. No, 13. | 
So in action upon the caſe, in nature of a deceit, was the 

laintiff not to declare in the proper county; the court 
would, on motion, upon the common affidavit, change the 
venue. 


3. It muſt be with a ſcienter, Ec. | 


'The declaration regularly ought to charge, that the defen- 
dant was . 2 of the matter, by which he deceived. And 
that he did it falſely and fraudulently. It ought regularly 
to ſhew, in what the deceit conſiſted: As, if it be for re- 
quiring extravagant hail : It ought to ſhew, how much the 
debt was, what proceſs was ſued, and what bail demanded. 
But it may be ſupplied by matter tantamount. If the plain- 
tiff alledge, that the defendant did the act falſely and frau- 
dulently, that imports, after verdict, that he did it knowing! . 
So knowingly, ſupplies the omiſſion of falſely and Renn 
after yerdict. And, if he alledge, that the defendant was 
ſciens of the defect, there is not any neceſſity for a more ex- 
preſs averment, that there was ſuch a defect. So, if know- 
ingly, and falſely, and fraudulently, are omitted, it is good, af- 
ter verdict. If the plaintiff declare of a warranty, he muſt 
ſhew that the warranty was at the time of the ſale. If he de- 
clare of a deceit, by one who profeſſed ſkill, as of a*taylor, 
for inartificially making his cloaths, he muſt ſhew, that he 
delivered materials to him, for the making of them. So, 
he muſt ſhew the particular defects. 1 Com. Dig. AC. 6: © 


F 

. 
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Jo an action for deceit, the defendatitſhall plead generaſly, 
Not Guilty, Pal. 393. | So to an action upon the caſe,” inthe 
nature of a deceit. And he may plead not guilty, to an ac. 
tion for deceit in levying a fine in C. B. of land in ancient de. 
meſne, hereby it becomes frank-fee, though matter of re: 
| g J 12 „ no . $503 "0 
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cord is mixed with matter of fact. R. Ty. 10. Ann. in C. 
B. 5 Com. Dig. 192. | | 8 
Aftion upon the Caſe for Defamation. 
J. When an Action for Defamation lies. 


An action upon the caſe lies for defamation, if a man de- 
fame another by flanderqus words, or, if by any means he 
publiſh ſlander of another: As, if a miniſter in his pulpit 

' pronounce a man to be excommunicated, when he was not. 
If a man by letter, write ſlander of another, to a third per- 
ſen. If he inſert ſlander in an affidavit, foreign to the mat- 


ter of the affidavit. 1 Com. Dig. 186. The laſt caſe is dub. 
3 Mod. 108. * 


Il. De Scandalis Magnatum. 
e Whom it lies. 


By the fat, 2 R.'2. c. 5. confirmed by the fat. 12 R. 2. 
c. 11. None ſhall deviſe, or ſpeak falſe news, lies, or other 
ſuch falſe things of the prelates, dukes, earls, barons, and 
other nobles, and great men of the realm, and of the chan- 
cellor, freaſurer, clerk of the privy-ſeal, ſteward. of the 
king's houſe, juſtices of the one bench or the other, and 
other great am of the realm ; and he that doth ſhall in- 
cur the pain of fat. N. l. | | 

Any great man, or officer of the realm, ſhall have an ac- 
tion, as well for our lord the king, as for himſelf, upon the 
flat. 2 R. 2. c. 5. if words are ſpoken to the flander of him. 
Vide action upon flatute. Div. VJ. No. 2. So, a viſcount may 
have it; though this dignity was created ſince the ſtatute. 
So, a baron of the Exchequer z though the ſtatute mentions 
only fuftices of the one bench or the other. But this action does 
not he for a peer; if he was not ſo at the time of the ſpeak- 
ing. 1 Com. Dig. 187. | 


2. For what Words. 


Scandalum magnatum lies, if a man ſpeak againſt them any 

words, which are actionable when ſpoken againſt a common. 

perſon. So, tho* the words are not ſo certain, as to main- 

tain an action for a common perſon ; yet if they ſound in 
; . I 2. a ſlan der, 
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ſlander, ſcandalum magnatum lies 1 if a man ſay, 
lord P. ſent after me to take my purſe ; though he do not ſay, 
feloniouſly. 

My lord P. is an LESS! y man, and act againſt law and 
reaſon. 

25 lord has no more conſcience than a dog... 

My lord is no more to be valued than a dog. 

If a man ſay to a biſhop, you wrote a letter, which is againſ} 
the word of God, the queen's authority, and to the maintenance 
of ſuperſſition. 

My lord bene me, till I made him a releaſe, 

If a man ſay of a biſhop, He is a papift. | 

He is a wicked man. 

My lord bid me compound the robbery. 

My lord cares not how he comes by goods. 

T have learnt your unchri Mian dealing 2 Joke. my god name, 
Life, lands, goods, fc. 

He is a baſe earl, and a paliry lard, and leeps none but rogues 

and raſcals like * ſelf. 

This action lies for words in the courſe of a judicial pro- 
ceeding, where the court hath not juriſdiction. Vide poſt. 
Div. VI. No. 22. Fide action bn the caſe for a conſpiracy. 

Div. II. 

But, an action upon the Aas. 2 R. 2. c. 5. does not lie for 
| a judicial proceeding againſt a peer by action, appeal, in- 
dictment, &c. though he be acquitted. 

8 So, it does not lie, where the words do not import flan- 
der; as, if a man ſay, the earl's men, by his command, took 
goods by a forged warrant ; for if he did not know it to be 

_ forged, it is no offence. If 4. ſay, that a peer, being a ſub- 
Je. ought to obey the king's ut to which B. N that 

his grief. 1 Com. Dig. 187, 8 * | 


3. How the Proceeding ſhall be. 


If in the declaration, the ſtatute be miſrecited in a Waste 
rial point, it is bad. But the declaration need not recite the 
ſtatute at large. Vide action upon Alatute. Div. VIII. If 
the declaration ys debates for flander, it is not a material 
variance. Nor, it it ſay, diſcords between the great men 
and the commonalty, for, diſcords within this kingdom. Nor, 

- if it miſrecite the preamble, or a part, that does not va 
the offence, a lay lier for ſcandal. If it ſay, counterfeit 
lies, for deviſe lies. If it omit (and other), great men, rc. 
1 Com. Dig. 188. Cro. Car. 135, 6. 142. 

| I. To 
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II. To the Slander of a Title. 


An action upon the caſe lies for the ſlander of a title; as, 
if a man intending to ſel land, another ſays, that he has a 
leaſe of it for gg years. Or, that A. hath a rent-charge out g 
the land; whereby the owner cannot fell it. 1Enow one 10 
hath tao leaſes of this land, which he vill not part with. It is 
troubled with more incumbrances than it is uvorth. Think you 
the land is his? It is a between his brother and him. B. 
forged a deed to cheat me of my eflate, and gave A. 404. for en- 
groſſing it. | 
So, if a man ſay, B.'s land is lawfully afſured to C. though 
C. hath a void limitation of it ; which might give a colour 
for the words; for he takes upon him a knowledge of the 
law. So, if a man, knowing A. to be in communication 
for ſelling his eſtate, publiſh a leaſe, which he himſelf hath, 
and which he knows to be counterfeit, for a good leaſe. So, 
if he ſpeak of a leaſe as ſubſiſting, without mentioning his 
title to it. So an action upon the caſe lies for ſlander of a 
title, when the words are ſpoken to a ſtranger, and not to 
him who intended to purchaſe. 1 Com. Dig. 188, 9. 


2. When not. 


But, if a man ſay, that he himſelf hath à title to the land, 
though it be falſe, an action upon the caſe does not lie for 
the ſlander. (The authority is 4 Co. 18. a. but the caſe was 
attended with particular circumſtances.) And, though it ap- 
pears by the bar of the defendant himſelf, that he hath no 
title; for a bar ſhall not make a count, inſufficient to maintain 
the action, to be a good one, So, if a man ſay, I know one wh 
hath title, he may juſtify, by ſhewing, that he himſelf hath title. 
| Bo, if the words themſelves appear not to impeach the ti- 
tle, an action upon the caſe does not lie; as, if the plaintiff 
declare, that A. by fine, fettled land to himſelf for life, 
remainder to the firſt ſon, then after to be begotten in tail, 
remainder to the plaintiff; and that the defendant after the 
death of A. in ſlander of his remainder, ſaid, that B.. is the 
lawful fon of A. begotten after his marriage, when in fact he 
is not ſo; an action upon the caſe does not he; for if he 
was his ſon after marriage, unleſs he was born after the fine 

levied, 


6 


levied, it is not any prejudice to the plaintiff's remainder. 

So, if the words are not a direct flander to the title: As, if 

A. had ſold land to B. who had a mind to ſell it to D. and a 

man ſays to a ſtranger, that A. 1] a 14 whereby D. 

did not purchaſe it; an action does not lie by B. Vide paſt. 

Div. IV. No. 11, 12. | : 

Hie hath no authority to ſell. A. ſhall be brought to inherit that 
eftate. So, if it do not appear, that the plaintiff hath a da- 
mage, the action does not lie; and therefore the plaintiff 
ought to aver, that by the ſpeaking, he could not ſell, or 
leaſe, &c. 'So, if the plaintiff ſay only, that he had an intent 

' to ſell, without alledging a communication for a ſale. Or, 

if he ſhew only an intent to make a voluntary ſettlement. 
So, if the words are ſpoken by a counſel to his client, who 
adviſes with him upon the purchaſe, or, by an attorney, 
with whom he adviſes upon the purchaſe. 1 Com. Dig. 189. 


Ir. To the Slander of a conimen Perſon. 
2 . ords which endanger his Life. | 


1. Charge of Treaſon, Vi FH. Div. VI. No. 1. 16. 
An action on the caſe lies for words ſpoken againſt a com- 
mon perſon, which charge him with treaſon; as, thou art 
a traitor. He hath committed treaſon, Thou art a traitorly 
knave. He did treaſon in the Low Countries; for it is triable 
by fat. 35 H. 8. I accuſe juſtice Hutton of high treaſon. He 

it a traitor and rebel. Jam no traitor, but have ſeen thee in re- 
bellion. Thou art a rebel, and all that keep thee company, and 
no friend to the queen. He would have taken away the king's life ; 
for the intent is treaſon, Thou hoft ſet thy hand to bring the 
late king to juſtice. Thou, and thy crew brought the late king to 
death. Thou didſt harbour A. the Jeſuit, knowing him to be 
one ; without ſaying that he was born in England. That the 
- plaintiff ſaid, 10 Fac. there is noprince in England ; for it ſhall 
be taken, that he denied the fon of the king to be prince. 
He is to be hanged for counterfeiting the king's hand and ſeal. 
Thou art a clipper, and ſhall be hanged for it; for it ſhall not 
be intended a clipper of any thing, but money. Thou wert 
burnt in the hand for coining ; tho he could not have clergy. 
Thou art a clipper, and thy neck ſhall pay for it, 1 will hang 
Him, for he hath ſpoken treaſon. He Bath ſpoken treaſon, and I 
vill prove it. | an eee 
2 Of 


( 119 ) 
2. Of Murder, Vide poſt. Div. VI. Ne. 2. 


So action lies for words which charge with r As, 

you poiſoned, et, am; if the huſband be dead. Thou 
125 A. Thou diaſt help to inurder A. He hath killed a man; / 
without . any one in particular. He broke bis fa- 
ther's ribs, of which he died: He may be hanged for the murder. 
He killed my wife; without an averment, that the is dead. 
He difpatched his wife, and will diſpatch me too. 1 Com. Dig. 
190. 

You did ſhut up my ſiſter, (plaintiff's wife, defendant's ſiſ- 
ter), and murder her, and I will prove it. 2 Stra. 1130. 


3- Of ether Felony. 


By ſtatute, Yide pot. Div. VI. No. 3, 17. 
So action lies for words which charge pn any felony, 
created by ſtatute, though the plaintiff d do not ſhew any da- 


mage conſequent. 
If he ſay, he hath two wives, and 1 will hang him, &c. 1 


Com. Dig. 190, 1 
4. By the Common Law. Vide poſt. Div. VI. No. 4, 17. 


So, if he charge with burglary, &c.; he is in the church, 
robbing the church. He ts a rogue, and broke open an houſe. 

So, if he charge with robbery z as, if he ſay, he went to 
A. and would have him yob BJ's houſe, and he did rob him; 
without ſaying, who did the robbery, He ſet on me in the 
highway, and took my purſe ; e he did not ſay, that he 


robbed him. He would have given „ee 
did rob him. 1 4% apts prying ſet on him in the 
highway. He ſet upon me to rob me. He rw picked my pocket 
of filver and gold. ; 


i if he charge with larceny ; he is a #hief, and ole, or 

for te le) my trees, furze, dung, turnips, corn, graſs, or 
Ok ing of which felony may be committed. 

Though the charge amounts only to petit larceny. - As, 
ef my corn out of my barn ; without mentioning the value. 

e feloniouſly flole my corn. He ffole corn from A. He flole 
three pecks of corn ſent to his mill. He did break open my cheſt, 
and fteal my deeds ; for that is felony. He hath elem 8 
He flole my bor- wood. Stole lead out of my gears eg Stole 


our bees, 2 art a thief. * 
7 
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By a feme-covert, you flole my faggots ; for ſhe may have 
property, and it is a common way of talking. 

So, if one ſay, he was a thief, and ſtale my gold. So, if 
he fax, he is a thief, and flole lead off the houſe ; ; which = 
merly was not felony ; the former words being actionable. 
by themſelves. © 1 Com. Dig. 191, 2. | 

To ſteal lead off a houſe, church, or other building, &. 
is now. made felony. by Hat. 4 Geo, 2. c. 32. And therefore 
the latter words, without the former, would be actionable. 

If a man charge with felony generally, it is actionable; 
as, he is a thief. T hou art a. whore, and a thief, Thou art a 
whore-thief. He ſtole the colonel's cloth; without ſaying what 
colonel. 

So, an action on the caſe lies, for impoſing on him the crime 
of felony generally, without ſaying what felony. 

So, if he accuſe one of an attempt, which makes him ac- 
ceſſary to a felony z as, he lay in wait to rob, &c. He ſet 
them on to rob me. He perſuaded A. to rob me. She attempted 
to ill. A. flole ſberp, and B. by compatt, took a meadow to 
cloak the feteny. 

T hou didſt receive flolen goods, knowing them to be folen ; for 
by the fat. 3 and 4 W. and M. c. 9. Such a receiver is an 
acceſſary. 

He maintains thieves, or pirates, We. againſt the law and 


peroclamation; though he do not ſay, that he knew them to 


be thieves, or pirates; for againſt law, imports it. 

A. flole, c. and thou wert partner with her. He would 
have robbed me, if A. would conſent ; he perſuaded A. to db it. 
He wrote a letter to A. to defire him to kill his wife. He is a 


 furtherer, and maintainer of felonies. 


T hou art a thief. Of what ? of every thing. It ſhall be in- 
tended to be of every thing he can be a thief of. Stra. 142. 


5. Words which endanger Corporal Puniſhment. 


5. Charge of Perjury, Vide peſt. No. 7. and Div. VI. 
No. F. 18. 


Thoſe words are actionable, which charge with a crime, 
that ſubjects one to a corporal puniſhment ; as, if he ſay, 
he is perjured. I can prove him perjured. I will prove him 
perjured by two witneſſes ; without ſaying, in what court, or 


how. She us a perjured whore. Thou art a perjured nave ; © 


for thou didft ſtvear at the leet, I baked bread, when I did not. 


He 
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He us n and too à falſe oath at T. in his depoſition, 
when he waged his law againſt me. He is perjured in A. f will; 


for it ſhall be eee that will, 1 Cem. * 
192, 3. - wy 


6. Or, Subornaticn, Vide oft. Div. VI. No. 12. 


50, if one man charge another with ſubornation of per- 
jury. As, if he Ys thou haſt procured falſe witneſſes to ſwear 
in ſuch a cauſe. He ſuborned A. to forſiuear himſelf before the 
Chief If, T hou procuredff A. to come thirty miles to com- 
mit perjury before the biſbop of W. and haſt given him 10l. for 
that purpoſe; though the perjury is not alledged 1 to have been 
committed. 1 Com. Dig. 193. | 


7. Or, W ords that import Perjury, Vide fot, Div. VI. Ne, 
5. 18. ante, No. 5, 


80, if he ſay, that A. was forſworn, and add fuch words as 
denote him to be perjured ; as, if he ſay, he was  forſworn in 
the ecclefiaftical court; for it is a court well known. Vide 1 
Com. Dig. 193. and 208. 1 Hawhk. Pl. Cr. 173. In the court 
of requeſts. In the court of the counſel of the marches of Wales. 
In chancery ; for it is a court of record, He was forſworn 
in his anſwer to A. c bill in chancery ; if he alledge, that 4. 
exhibited his bill, to which the plaintiff anſwered, though 
he do not fay, in a point material; and it ſhall not be in- 
tended another ſuit. 

He is a forſworn fellow, and hanged as honeft a man as him- 
5 his falſe oath. Thou wert forſworn in the action at the 
aſſezes, having diſcourſe of an action, and his teſtimony 
there; W he do not ſay, in what particular. 

At the ſeſſions, having diſcourſe of the ſeſſions of P. though 
no action was tried there. At Hereford afſizes, if he alledge, 
that he was a witneſs there. | 

Thou art forfworn. Where? In I!flon court, meaning a 
court leet. Thou -& forfworn in the leet. 

T hou tookeſt a falſe oath NOW» juſtice W. having diſcourſe 
of articles ſworn before 

Though the perjury is not within the fat. 5 Alc. 9. for 
he ſhall be puniſhed by the common law. 


So, He is forfworn in a court of record, without ſaying in 


what court. He is ts forfworn on record. He was farſwarn, = 


indicted, and compounded fir it. Thou awert * and I 
will 
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will ſet thee on the pillory for it. He is forſworn, and ſhall life 
his ears. He was forſworn, and I will prove him perjured, or 
pay his charges. He is forſworn in every thing he ſawore in the 
cauſe; without ſaying, upon what matter the iſſue was; So, 
with an inducement, that he was a witneſs in a ſuit in the 
tountry coutt ſuch 4 day againſt the huſband ; if his wife 
ſay; thou art forſworn, thou wr: a.falſe oath tig aint my huſ* 
band and me this day. 1 Com. Dig: 193, 4: | 


8; Charge of Forgery, Ec: Vile poſts Div: VI. No. 6, 7: 


So, if he charge with forgery ; as, if he ſay, he forged an 
dbligation. 1 found the when, he forged. He forged an acquit- 
tance. A privy ſeal and commiſſion. A licence I had in the ex- 
chequer; He forged two writs. Thou haſt forged a deed to 
cheat A. of his land. That deed ir forged, and B. made it. 
So, thou haſt forged a deed, generally. Thou haſt caufed a 
deed to be forged. Thou haſt forged my father's will to deceive 
ine: Thou haft forged a warrant in ſuch a ſuit. He forged 
B."s will. You made a falſe record, &c. This is a counterfeit 
— made by B. for the word counterfeit is known in the 
aw. | 


So, if there be a diſcourſe of the plaintiff, and his office; 


as deputy clerk to A. and the defendant ſay, he is a cozening 


nave, a cheater, and hath cozened his maſter; So, if he ſay, 


thou art a branded rogue ; for it ſhall be intended, he was 


branded according to the ſtatute: Thou art a rogue on record. 
1 Com. Dig. 194: | | S 

Lou are a rogue, and I will prove you n rogue, for you forged 
my name. 2 Will. 87: 


9. Charge with W. ords, that ſubjeft io an Hidictment, Vide 
Pf. Div. VI. No. 20. 


80, if he ſay, he made ſuch a libel, and ſhew the effect of 
the libel ; for, that he would be ſubject to fine and impri- 
ſonment. Hie conſpired the death of B. He is a falſe poller, 
and extortioner. 9 48 ea 

So, if he ſay, ſbe keeps a batwdy-houfe for it is indictable. 
An houſe worſe than a bawwdy-houſe. A fortiori; if the party 
keeps an inn. So, if he ſay, e kept a bawdy-houſe ; and it 
ſhall not be intended of a time before a general pardon. 3 
Com. Dig. 194: | > 
| | 1. Or, 
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10. Or, to Puniſhment by the Cuſtom of a Place, 


So, in London, where by the cuſtom a common harlot 
ſhall be carted, if he ſay, thou art a common whore, and I will 
have a baſon tinged before thee. A bawd, and I will have thee 
carted. Thou art a whore, and my huſband's whore. 

So, in any other place, where there is the like cuſtom. 

The defendant may plead the ſpeaking in any other place, 
and traverſe the ſpeaking in London. Or, if it appear upon 
the evidence, on the general iſſue, the defendant ſhall be 
found not guilty, The plaintiff ought to ſhew that her re- 
ſidence in London continues. 

If the words do not charge directly, that the womam is a 
whore, but only tantamount, the cuſtom of London does not 
extend to them. - x 

If a woman hath a copyhold dum caſta; and one ſays, thou 
art a whore, I will throw thee out of thy living, an action 
lies. So, in Yorkſhire, to ſay, thou haſt firained a mare, 
with an averment, that in Yorkſbire, that imports ſodomy, 
1 Com, Dig. 194, 5. 


11. Wards which tend to his Diſberiſon, 


Words which tend to the diſheriſon of a man, are action- 
able; as, if he ſay of one who takes land by deſcent, he i- 
a baſtard. Or, of an heir apparent who has an expectancy, 
which is endangered by the words. So, if he ſay of a wo- 
man who hath a copyhold, dum ſola & caſta vixerit, ee ir 4 
whore, an action will lie. And the action lies, tho he do 
not alledge, that he loſt his eſtate, or ſuffered other ſpecial 
damage. And though he hath not any preſent eſtate, or 
title. | 


12. But where the Diſberiſon is not apparent, they are not 
AFtnable. f 


The words, he is a baſtard, if they are ſpoken of an heir 
apparent generally, without other averment, are not action- 
able for he hath not any preſent damage. So, if he ſay, 
he is baſe born; for it ſhall be taken in mitiori ſenſu. 1 Com. 

13, Words 
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13. Words which ſlander a Man in his Office: 
13. As a Judge. | 


Or, words, which ſlander a man in his office ; as, if he 
lay of a judge, he is a corrupt judge. 


14. Member of Parliament. 
f 7 


If he fay of a member of parliament, he is a papiſt, and 
goes to maſs, and was a penſioner. Or, of any candidate, to 
be elected a member of parliament. Or, he if a Jacobite, 
and for bringing in the prince of Wales, and popery. ; 

15. Fuftice of Peace, Vide paſt. Div. VI. No. 8. 

If, he ſay of a juſtice of peace, he covereth felonies, and it 
not worthy to be a juftice. He hath taken money of a thief to keep 
him from gaol. By your means I had wrong at the ſeſſiont, you 
C tauſed one to ſear falſe againſt me. I could never have juſtice 

of him, but always injuſtice. He makes 45 of the. king's com- 
miſſion to worry men out of their eftates. He is a forſworn juſ- 
tice, and not fit to be a juſtice. A partial juſtice. He diſcharged 
A. arreſted as acceſſory to a felony by au agreement of 31. He 
uſeth corrupt praftices, &c. None of conſcience, or who fears 
God, would do the like. He ſent a warrant for A. for ſuſpicicti 
of felony, and ſent B. to give him ⁊varning to be abſent. He 
wwrefts the law, and perverts juſtice to ſerve his own turn. He of 
bis own head put into A.'s examination, that he confeſſed he ſtole a 
lamb. He is a papiſt. His maid ſaw a prieft give him the eu- 
cha iſt and extreme unctiom. A. twice attempted to murder me, 
and this was by inſtigation of juſtice B. 1 Com. Dig. 196. © 
Speaking of a man concerning his office. —A. is a raſcal, 
a viliuin, and a liar. Fort. 206. 2 I. Ray. 1369. Strd. 
617.—Speaking about a warrant granted by him. —/1f he ig 
a {+ _ Juftice, he is a rogue, and a foſevorn rogue. 2 Stra. 
1168. 0 
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14. Clergyman. 


If he ſay of a clergyman, he preacheth lies in the pulpit ; 
for it is a cauſe of deprivation. Tender is Dactor A. robbing 
— 18 * 0 the 
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the church. He hath - robbed the church. 1 Com. Dig. 196; 
Theſe laſt words would be actionable, if i of any y er 
not a clergyman. 1 Com. Dig. 196. 


17. Commiſſioner for examining Witneſſes. 


If he ſay of a commiſſioner for examining witneſſes, he 
bath taken bribes to favour B. in execution of his commiſſion. He 
hath put out eme 40 tions, and added others not taken. 1 CG, 
Dig. 196. | 


18. Receiver. 


If he ſay of a receiver in the court of wards, Mr. Re: 
aer bath cen the ng 1. Com. Dig. 196. 


I9. Paryb n 


If he ſay of an ordifect, or Seh unden, thou haſt cheats 
ed the pariſh FAS: 1 Com. Dig. 8. 197. 


8 Furyman | 


If he ſay of a j juryman, thou ard a common juror, | and buf 
ſeen many overthrown 8. thy falſe and TOY means. 1 Can, 
Dig: 197. NaN | NS. 


a. Steward, OY 


Kier b rail of a court . or cout 9 he 
put a preſentment into. the jury's verdict, without the: conſent 
the jury, eee 2 


x 


= In e 
0. A en Bent officer he cook ries." 1. d, Dix 
2 8 Ne. 8. e „ s 
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2. Words which flandes him: in a regelte, 
Fi 6 22. As ef. 2 


o, an action lies for words which lanider : A N is 
profeſſion ; as, if he ſay of a counſellor, thou art no * 


1 A 
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canft not make a leaſe, they are fools who come to thee for law. 
Thou a barrifter * Thou a barreter : thou art put from the bar. 
He is a dunce, and will get nothing by the law. He has no more 
law than a jackanapes, fc. He will deceive you, he was my 
counſel, and revealed the ſecrets of my cauſe. 4 will give vex- 
atious and ill counſel, flir up ſuits, and milk your purſe (written 
in a letter to his client). He is a daffy-down-dilly ; which 
ſigniſies an ambidexter. | 

But it is not actionable to ſay of a counſellor, he has no 
more wit than a\jackanapes. He is a paltry lawyer. 


23. Phrfician, &c.- Vide pot. Div. VI. Ne. 15. 


If he ſay of a phyſician, he if a quack-ſalver. He is an 
mpiric, a mountebank. Thou never ut a ſcholar. Thou 
gaveſt phyſic, which thou kneweſt was contrary to the diſeaſe. 

If he fay to a ſurgeon, thow art no good ſubject, for thou poi- 


foneft A.'s wound to get more money of him. 


Of a midwife ; /be is ignorant and unfortunate in her Day. 
24. Attorney. Vide poſt. Div. VI. No. 9. 18. 


If he fay of an attorney, you may be aſhamed to employ that 
knave. He is a baſe knave, and maintains his wife by knavery, 
and theating tricks. He is a cozening, cheating knave. Thou 
art a knave, and ſuch knaves made my huſband ſpend his eftate. 
He is a cheating knave and maintains his family by cheating. A 
bribing knave. A corrupt man, and deals corruptly. T hou art 
an ambidexter. He is a cheating attorney. Your att hath 
taken 20l; of you to coxen me. He hath cozened "him 1ol. in a 
bill coffs...' He deals on both fides, and. decei ves thoſe who put 
him in truſt. He is a forging attorney. He is a farging knaue. 
Tell the knave R. I will teach him or any attorney to ſue out a 
writ ; for it is tantamount to knave attarney. is a cham- 
pertar.. A common batretor. He ftirreth men up to ſuits. | He 
is a common maintainer of ſuits, and a champertar. A haſe raſ- 
cal, I will make him loſe his ears. He hath the falling ſickneſs ; 
for that difables him in his profeſſion. 1 Com. Dig. 197, 8. 

I have ſome doubt, as to the laſt inſtance, as it is not a 
diſeaſe, that is infectious, or attended with ſcandal, or diſ- 
grace: but I have ſtated it, as it hath the authority of Ch. 
. Compns, and of 1 Rol. Ab. 55.1. 35. 


An 
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An action will lie, if the defendant ſays of an attorney, 
he cannot read a declaration. He hath no more law than a gooſe, 
bull, Fe. 1 Com. Dig. 198. | To 2 0 

Mr. H. is a rogue for taking your money, and has done na. 
thing for it; he has not entered an appecrance for you. He is 
no attorney at law ; he dom dare to appcar before a judge. What 
Jighifies going to him? He is only an attorney's clerk, and g 
rogue; he is no attorney. 2 Stra. 1138, | 


25. Words, which ſlander a Man in his Trade. 
23, Ar, if they import, that he is a Bankrupt, 


So, action lies for words, which ſlander a man in hig 
trade; as if he fay of a merchant, or tradeſman, be is g 
bankrupt. He is a broken_bankrupt, and run his country 
without mentioning any certain trade. He is a beegarh 
knave, not able to pay his debts ; with an averment, that 
this imports a bankrupt. Or, not able to pay 25. Gd. in the 
pound. Buy no more for him, be will never pay, and is not worth 
a penny. 1 Com. Dig. 198. ba. wet 

I have ſtated the three laſt caſes on the authority of the 
Chief Baron, who cites and refers to ſeveral authorities, viz. 
1 Rol. 61.1. 10. 1 Sid. 424. 1 Lev. 276. Co. Car. 472, 
Cartb. 330. Ray. 184. 1 Rol. 61. J. 5. J. 45. I conceive 
the action could not be ſupported, unleſs, in each caſe, the 
jury find the innuendo, or averment, that the defendant meant, 
or the words imported, that the plaintiff was a bankrupt; 
As to the words bearing ſuch an import, I muſt confefs it 
does not appear to me how they can, for a man may be infol- 
vent, he may never pay his debts, and yet may not commit 
an act of bankruptcy. Inſolvency is not an act of hank- 

ruptcy I do not know of any act of bankruptey, but what 
is ſpecified in the ſtatutes of bankruptey; and therefore, 
1 87 have a practitipner well adviſed. hefore he commenices 


an action for any ſuch words, = EY 
Tris ſaid, an action ies for theſe words fpoken of a mer: 
chant or tradeſman, thou ou more” than thou art worth ; 
whereby he could not be-truſted. 1 Ra G1. J. ro. Thi 
hath likewiſe the authority of the Chi Baron. But here} 
conceive, ſpecial damage was alledged and proved, i. e, that 
ſome perſon had, on occaſion of fpeaking the words, refuſed 
to truſt, or give the plaintiff credit. If fo, any other words, 
attended with the like conſequences, would dee, ; 
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48 any words fooken of any man, which cauſe him f pecial 
damage, are actionable, becauſe of the ſpecial * | 
It is actionable to ſay of a ſcrivener, he is a broken runa- 
way, and dare not ſhew his face. 1 Kol. 59. J. 40. This is 
now law, as to a money ſerivener, becauſe he is within the 
* laws; whether it was or was not law before the 
t. 5 Geo. 2. c. 30. I need not ſay: 
FE is actionable to ſay of any one, ſubject to the bankrupt 
laws, the following words: He is fled and gone, and I ſhall 
loſe my money. He is run away, and never will return. He 
is a bankrupt ſlave. Or, a bankrupt rogue. He 1s broke, and 
2 not appear at the trial, Hz is # broken merchant. 1 Com, 
AO. | 
7 ou are a pitiful fellow, and a , and compounded 
1 50 debts 27 oy iow ; for it 2 calling him 
a bankrupt. Stra. 762. 2 L. Ray. 1480. 


26. That he uſes Deceit. 


So, if one charge another with deceit in his trade; as, if 
he ſay of a weaver, he pawned the goods. of his cuſtomers, and 
is 82 be truſted: 4 Yer of « bufbe 

Of a bailiff, cozene maſter of a barley, ; 
innuendo, barley ee with him. 4 

Of a journeyman ſhoe-maker, whoever hath him, he will 
cut him out of doors ; with an averment, that the words Ggni- 
fy, he will undo his maſter. He hath cozened his maſter f 
Gol. 

Of a partner in trade, he hath cheated his partner, for he 
received 20l. in partnerſhip, and gave account but of 51. 

Of a goldſmith, he is a cozening knave, he hath fa. a TEN 
of copper for gold. 

Ofa [eather-ſeller, he 4will cozen you, he ſold lamb for ſha- 
mois-ſkins. As 

Of a malſter, be it a cheat, pe will cheat you he * 
all the farmers at A. and is come e Bf A. cheatin 
knave, and keeps a falſe book. _ A_ cheating knave, and hath 
cheated me with braſs money. e 1 eee 
him. 1 Com. Dig. 1 99- | 


27. Or other Mate Practice. 


So, if one charge a man with male practice in his trade; 
Of 


as, if he ſay of a brewer, his beer is unwholſene. 
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Of one who {ſells woad, be mixes black mould with has 
woad, and ſells it for ausad. | | 
Ot one who — Jou have ſtarved 

Aden ſtarved AH. f child to death. 

So words, that defame a man in his trade are actionable ; 
though the trade be mean or baſe, © 
But words, not actionable in themſelves, are not action- 
able, when ſpoken of one in an office, profeſſion, or trade, 
unleſs they touch him in his office, &c, 

So words ſpoken of a woman, who taught dancing, be ts 
an bermaphrodite, and got A. with child ; — | 
mage. 1 Cem. Dig- 199. 


28. Words which charge a Po with on | Tools 
| Diſcaſe. 


MM 


* 4 Loop Page, . Vide pf. Div. V. 


No. 11. 


Thoſe words are actionable, which charge a man with an 
infectious diſeaſe, which prevents his converſing with 
others; as, he is a Eher. A leprous naue. 

He buried „ who died of the plague in his houſe ; where- 
by gueſts v uſed his houſe. 1 Com. Dig. 199- 

'The laſt words are actionable merely on account of * 
ſpecial damage. 


29. French Pos, 2— Div, VL Na. 19. 


He hath the grand pox, or French pox. She it a whore, and 
hath the pox ; ah that, by the word whore, it appears to be 
intended of the French pox. She 1s eaten up, or rotten with 
the pox. He is arb, and the pox haunts him twice a year, 
He was laid of the qu. de hoc! He is infected of the pox, 
and his wife 1s laid of i 8. 4 packy rogue, and for ought I know, 
hath filled my bed with French pox, He got the pox of a red- 
haired wench, He is burnt and hath the pox o to thy pocky 
with her noſe is eaten with pox, and art a po Enave. 

. in an action by the huſband for words ſpoken of him. 
She is a whore, and a pocky whore. He hath {he 70 and 
lives incontinently, 1 . Dig. 200. Deu 


Vo. I. n 30. N. ard 


„e | 
30. Words, by which the toy hath a ſpecial Damage, Þ ide 


pg. Div. VI. No. 20, 21. | | 


That falſe and malicious words, whereby a man receives 
ſpecial damage are actionable, ſcarce need be ſtated, nor 
ſhall I, according to the example of thoſe authors who have 
written on the ſubject, give any great variety of inſtances. 
One will ſuffice ; v:z. words of a woman; /be is a man, not 
a woman, whereby ſhe loſt her marriage. j 

As to what is, or is not, ſpecial damage, is a queſtion of 

ſome nicety ; therefore I ſhall ſtate a few inſtances, of what 
the law does not conſider as ſpecial damage : That a diſcord 
happened betaween the plaintiff and his wife, whereby he was in 
danger of a divorce. That her father was in a paſſion and put 
her out of his houſe. That ſbe loft the fellowſhip of her neigh- 
bours. That the plaintiff himſelf, of whom the words were 
ſpoken, refuſed the marriage. _— was in danger of the 
ſtat. of 18 Eliz, for having a baſtard. T hat all perſons refuſed 
marriage with him; without alledging any particular perſon. 
T hat he loft the aſfection of his mother, who intended him 100l. 
1 Com. Dig. 200, 201. 

I have ſome doubts as to the caſe where it is ſaid, the fa- 
ther put plaintiff out of his houſe, but ſuppoſe it was ſo ad- 
judged, becauſe the declaration did not alledge, that ſhe 
uſed to reſide there gratis, or that he continued to keep her 
out for any length of time: As to loſing the fellowſhip of 
neighbours, I ſhould have ſuppoſed that ſufficient, as it is a 
ſerious injury to be deſpiſed, and ſhunned, by thoſe who 
know us. Vide poſt. Div. VI. No. 20. 


V. Manner of Speaking. 


1. In an Oblique Way. 


If words are ſlanderous, it is not material, that they are 
ſpoken indirectly and obliquely : As, I will make thee an ex- 
ample for a perjured knave. She went to the Spaw to be cured 


of the French pox. I accuſe thee of poiſoning A. Of high trea- 
fon. I will prove, or I make no queſtion to prove, he poiſoned 
A. He was whipt for ſtealing, &Fc. I arreſt thee for, or 1 
charge thee with felony, He is in gaol to be hanged for counter- 
feiting the king's band and ſeal.. You will lie with a cow again 
as you did. You deſerve to be hanged for ftealing. You may 
well ſpend, fc. for you can coin, fc. for that imports, that 
he had coined ; otherwiſe he could not ſpend, &c. You 

have 
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have forgot fence you lived at B. there you could clip, &c. You 
never thought well of me, ſince B. flole my lamb ; B. ſhall have 
an action. Bear witneſs he did fleal. Was that all the fpight - 4 
that baſtard could do me? Bring home the 4ol. you flole. He is | 
in gaol for flealing, He was arraigned at the afſizes for fteal- 
ing. 1 Com. Dig. 201. | ä 

I have a doubt as to the laſt example, but vide Sir V. Jon. 
299. | | "Ou 
A. was in Wincheſter gaol, and tried for his life ; and 
would have been hanged, had it not been for Leggot, for break- 
ing * the granary of farmer B. and flealing his bacon. B. 

H. 839. | 


2. By wii of Queſtion, &fc, 


So, words are actionable, though by way of queſtion z 
as, when wilt bring the flolen ſheep thou 1010 from A? Why 
will he hang A. ? for flealing, &c. Where is young A.? be 
is a thief. Did not you hear A. flole, &c. . 


3. Or, Conjecture, Vide poſt. Div. VI. No. 13. 


So, if the words are by way of conjecture; as, I think in 
my conſcience, if he might his will, he would kill the king. 
Or, if he ſay, if he might have his will, he would do fo. So, 
if he ſay, he will be a bankrupt, or, will rob A, c. in two 
2 qu. de hoc? I do not know but A. ſent B. to rob, Ec. 1 
He hides, and for ought I know is a bankrupt. | 4 


4. As, Epithet, Vide poft. Div. VI. No. 12. 


So, if the words are by way of adjefive, or epithet to 
other words thou art a bankrupt knave. A fleal-ſheeb. A 
murdering rogue. A traitorly knave. A thieving rogue. A 
perjured whore. 1 Com. Dig. 202. | 


5 Or, Report, | 
Or, if the words are by way of report; As, if he ſays, 


A, ſpoke ſuch words ; an action lies, with an averment that 
A. did not ſpeak them. 1 Com. Dig. 202. | 
But if defendant prove that A. did ſpeak them, the plain- 
tiff will fail in his action. | 13 
If he ſay A. told him B. flole, Qc. when A. did not ſay 
ſo, an action lies. 4 woman told me, ſbe heard one ſay, &c, 
1 1 heard 


( 132 ) 


J heard a bird ſing, al hd Oc. So, if he lay, 4. 
told me B. flole, Sc. but I don't believe it. You ftole a mare, 


unleſs A. be forſworn. 
1 6. Or, Exclamatian. 


So, if words are ſaid by way of exclamation ; as, that 
perjured villain ! | 


7: Where the Perſon is nd cn deperibed, Vide pf Div. VI. 
| 9. 14. | 


It is not material if the perſon of whom the words are 
ſpoken, 1s indirectly deſcribed when the perſon is aſcertain- 
ed: As, my maſter, Mr. B. hath robbed, &c. an action lies 
by B. with an averment that he was maſter to the per on 
ſpeaking. 1 Com. Dig. 202. 

So, the action lies, without the averment, but the decla- 
ration muſt of courſe ſtate, and the plaintiff on trial prove, 
that the words were ſpoken of him. 

So, if the defendant ſay, thou ſerveſt a trattor ; the maſter 
ſhall have an action. One of us is perjured ; B. anſwers, I. 
is not I. A. replies, nor J. B. ſhall have an action. 

If, upon a diſcourſe of a bill in chancery, a man ſay, 
thoſe defendants murdered, &c. each defendant ſhall have an 
action. 

Thy landlord A. is a thief, A. ſhall have an action, with 
an averment, that the ſpeaking was of him. This baker bath 
perjured himſelf. A. a baker ſhall have an action, with an 
averment, that the ſpeaking was of him, So, thy brother, 
or, thy ſen is a thief; the brother, or the ſon ſhall have an 
action, with an averment, that the ſpeaking was of him. 

He that goes before thee 1s perjured ; A. ſhall have an action, 
with an averment, that the ſpeaking was of him, and that 
he went before, &. _ | 
Where is that long-lockt murdering rogue ? And being aſk-, 
ed, who? heanſwer A. A. ſhall have an action- Mr. De- 
ceiver hath deceived the king; with an averment, that he was 
king's receiver, and the ſpeaking was of him. He (meaning 
the plaintiff,) and one Allen, are perjured. 1 Com. Dig. 203. 


8. Where 


. 
8. Where the Slander i is by Antithefis 
8o, where the'woils are ſpoken by way of antitheſis « As, 
Jam * traitar, but have ſeen thee in rebellion, He ſaith, 12 am 


perjured, he is perjured as well as I. I Inas what Iam, I 
know what A. is, I never uggered a mare. I am a true ſubs 


_— — — 


Jett, thou art none. 1 Com. . 203. 
9. Or, 1. Words import a Time fell. 
So, if the words import a time vaſt, He was a thief, and 


role, &c. He came a broken "merchant t from H. 1 Com. Dig. 
203. 


I * hat Wards. are not Adtionable. 


* If they 2 * 4 certain Charge... 


= of Tale, Vi ar ante Div. IF. Ne. 1. bopt. Div. * J. 
No. 16. 


But a are not ationable, if they do. not import a 
certain charge of ſome offence: As, he is diſafected to the 
government. Thou ſerveſt no true ſubject. u art no true 
Jabel? ts the king, and that I will prove. 22 is not the 
queen's friend, nor a true ſubject. 


2. 07 We Vide e JF. No. 2. . Div. VIII. 
2. 9. | 


80 f if a man ſay, ſhe 3 her + ag into the det, with 
an averment, that a dead child was found there; for it does 
not appear, that the ſame child was intended. She had a 
child and made it away. 1 Com. Dig. 204. 

I think in the la cats. if 7*4 declaration contained an 
innuendo, that ſhe murdered the child, the declaration would 
have been good, without a doubt, and a verdict for the 


plaintiff would not hav? been ſet alide if the Jury had found 


the innuendlo. 


He cleaved his head, one part la 52 on one ſboulder, another part 


on the other; without ſaying, that he was dead. He mur- 
dered A. 's child now deceaſed, without ſaying, that the child 
was dead at the time of ſpeaking. 1 Com. ig. 204. 

3 Of 


: 

1 

| 

| 
4 
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3. Of Felony. 


By Statute, Vide ante, Div. IV. No. 3. poſt. Div. VI. Ne. 
17. Hp dE | 
All the caſes adduced by Compyns, (except the following) 
are of Witchcraft, &c. when the ſtatute was in force, there- 
fore are here omitted, that abſurd ſtatute being repealed. 

Theſe words adjudged not actionable, he ran away from 
his captain, and deſerves to be hanged, without ſaying that he 
was preſſed. 1 Rol. 63. 1. Fo. | 
4. By the Common Law, Vide ante, Div. IV. No. 4. poſs 

Div. VI. No. 17. 


So, if he ſay, he is in gaol for flealing ; for perhaps he is 
not guilty.” He war taken fon ftealing, and I have long ſuf- 
pefted him. Qu. If he avers, that he never was taken? J 
charge thee with felony. 1 Com. Dig. 204. For the laſt caſe 
he cites. 1 Rol. 73-1. 50. It is laid down contra. 1 Rol. 


"Is 6 ſay, he flole by the highway ſide; for it might be a 
ſtick or an apple. He pilfred away my goods. - He did filch 
al. from A. You uſe me as my wife did, when ſbe ftole my 
cuſhion, without an averment of the ſtealing. He is infected 
with, or, ſmells of the robbery F4 A. He was arraigned for 
ealing. A. loft plate, and he hath it, and will be hanged for 
it. He was robbed, and received the cloth back, and bears with 
the thief. I was robbed of a cloak, and A. was preſent, and 
carried home the cloak, and compounded for the robbery. He 
was in Newgate for an highway-man. Thou haſt committed 
' burglary in breaking his houſe without ſpeaking of any one. 
He is a cheat, and ſtale two bonds from me. He is a thief, and 
flole my furze ; of which felony cannot be committed. 1 
Com. Dig. 204. For the laſt caſe the author cites, Jon. 111. 
and refers to 2 Cre. 114. This was upon a ſuppoſition the 
furze was growing, for if it was cut down, felony might be 
committed, in the ſtealing of it. Deſtroying trees, c. is 
felony, by modern ſtatutes. Vide table to the ſtatutes. Ti- 
tle trees. | 
He is a thief, and flole my corn in my field ; for it ſhall be 
intended, fanding corn. And ſtole iron bars out of my win- 
dow ; for it ſhall be intended, bars fixed to the houſe. 1 


Com. Dig. 204. 
Thus 


8 


Thus ſtood the caſe at common law, before the flat. 4 
Geo. 2. c. 32. but now ſuch words would be actionable, as 


the ſtat. hath made it felony: p_— ds — 


He ſtole lord A. 7 deer. 1 Com. Dig. 204. Salk. 696. 
Vide flat. 7 Geo. 1. c. 22. and 25 Ges. 2. c. 10. 

He war put in the round-houſe for flealing ducks at Crow- 
land, are actionable, if laid to be ſpoken falſely and malici- 
ouſly, otherwiſe not. 2 Wil. 300. | 2 

This child can hang you, not actionable. Barnes 480. 


5. Of Perjury, Vide ame, Div. IV; No: 5. 7. peſt. Div, 
i JV. J. No. 18. * | 

So, if he ſay, he is forſworn, generally: He delivered un- 
truths in his a in chancery. He was reproved in his oath at 
the affizes. He perjuredly preſented, Æc. for this is not a direct 
charge. I have indicted A. of perjury, and doubt not to prove it. 

So, if he ſay, he perjuredly preſented me at a wifitation 5 
and do not ſhew for what offence, by which it may appear 
to be within his office. He is perjured, for he was forſworn 
in the biſhop of Gloucefter's court, without ſaying, what 
court. | 


6. of Fergery, Vide ante, Div. IV. No. 8. 


So, if he ſay, he forged the queen's evidence. He forged 
writings (without ſaying, what) for which he ſhould loſe Bis 
ears. He forged a warrant, for the word (warrant) is un- 
certain. He put preſentments into the jury's uerdict without 
their conſent ; if he be not an officer. B. hath found forgery 
againſt him, and can prove it. He hath recovered 400l. by 
| forgery, &c. He forged falſe letters. He ſued upon a forged 
bond. 1 Com. Dig. 205. ' 


| 7. Or, General Misfeaſance, Vide ante, Div. IV. 
| No. 8. 


So, if he fa Thou art an arrant rogue. A | bad 
6 4 falſe nave, 


fellow. A common wrong-doer, or, villain. 
rogue, uſurer, &c. A cheating knave. A forſworn fellow, 
Of a trader, he is a very varlet and knave. You be a cheat, 
and have been a cheat many years. 1 Com. Dig. 205. 
If the latter words are ſpoken of a man, in his trade, I 
conceive they would, be actionable. 2 
co- 


9 — 
— — iii. Rr CRno— > 


| 
| 
| 
| 
4 
4 
4 
| 
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Ac , not. actionable. 

Of I IO without a calloquizem <1 As a 14-5 a 
cheating rogue, a runagate rogue. He is a filching fellow. Mr. 
Mayor hath cozened the 9 22 Cam. Dig. 205. 

our father wwas a hor: rogues. and you. ore a great” 
rogue. xo 304. Lam are g old rogue, and have 
cheated the fatberigſi and the wwildew ; if laid without Aa * 
gujum of his cap ** ou cheated — bis linen 
fond bad te fe 4 45 4 2 
every body. You a, of a ſheet. You cheated Mr. S. and 
Jui I lin Eo it i. actionable, without a, colloquium 
of plaintiff's trade. 2. Stra. 1 169. 


8. Se, general Words of any in G 


. zue of Peace, Wc. Vide — Div. . 
r 0 


So, if he ſay of a juſtice of peace, Be a Kbodrſucher, and 
evill tale a couple-of capons.. le is not worthy to live in a com- 
 mauealth. Thou Ig, the preſentation by being a recuſant. He 
is not worth a great, and is gone to the dogs. Tou would & 
Juſlice like A. a fool, an afs, a buſſie-head juſtice. He war a de- 
—_ man, not fit to be-a Jufpices Ge UG pray of a time 
pa 
; So, words implying want of ability in a pies of peace is 
not actionable; for it is an office of hon SORES as, he it 
a beetle-headed er, An. Ws a coxcomb, FI 


9. ee Vice ante, . Hip, V. No, . Div. * 


9 18 


So, if he 15 to an attorney, Pl 3 8 he | 
bar. H. hath found forgery againſt him. He . his houſe, 
and compounds with his ereditors. Yee” 


10. Trader, Vide 3 Div. IV. N.. 3 


So. if he ſay of a man, who does not buy or ſel), Je ia 
bankrupt. So, if he ſay of a tradeſman, he. cheated me a no- 
ble in ſuch g dr, for if he cozened him in the price, it is 
not 1 His Seh- bool is d falſe beat. He hath cozened. 
me in my meaſure. He hath cozened me of 500l. without a 
{peaking of his trade. He knows nat how: to make a e 


0 


| (237 ) 
' 12 without ſaying, what, or a diſcourſe of his rrade. 
is a' cheat, and I will prove him a cheat. Je a He 
a varlet, ſuppreſſed his brother's will, and is an hypocrite. 
Of a brewer, my mare piſſes as road beer as he brews. 
Of a lirery-ſtable keeper, he buys only flinking retten o_ 
for it is not a trade. 
Of a carrier, he 1 4 re one 5 er pany 2 
Of a carpenter, he Ban 
received the money for the — 1 rn. have been dane in 
ten days, and he is e ea bis pains. Stra. 797. 


11. 4 Perſen ebe by a NMalady, Vide ante, Div. W-. 
| Na. 28, 29% pf. Div. Vt No. 19. 


Soy i be fay, thes buf the fling Ru. 1 Rd ae 
47 


12. Or, Ward: 3 WY an — 
ze Vide ante, Div. V. No. 3, 4. ; 


* if he charge only with an inclination ; ; 28, e 
thieviſh rogue. Thu wouldſt have billed me. Thou art a mur. 
derous quean. Thou krepeft men to rob me. Thou procuredft A. 
to come thirty miles to-commit perjury; without ſaying, that the 

perjury. was committed. Vide ante, Div. IV. Ne. 6. Den 
4 go to D. and avouldſt have given him ene ion 4 and 
he did rob A. 1 Com. Dig. 206. . 

For the laſt caſe he cites, Jon, 84. iin che cafe] 
Frowde v. Freude 2 Fon. But I am ſtrongly inclined to 
think the words would now be held actionable, efpecially 
with an averment as to a 2 robbing, as it implies the 
plaintiff was an acceſſary before the fact. 

Theſe words are held not to be actionable; he is a rare 
chancellor to ſuborn witneſſes, &c. for it is only a deſcription”. 
of the perſon, and does not charge him with any offence in 
his.oftice of chancellor. gu. de hoc. 1 Com. Dig. 207. | 

If the words were — of the chancellor of Great Bri- 
tain, I conceive an action for magratum might be 
ſupported. 

Thou art a bankruptly 1 not actionable. 55 2 
haſt thieviſbly taken. Thou haſt dealt tratterouſly. 
* 206, 7: 


13. Or, 


( 138) 


13. Or, d eh the Opinion, or Suſpicion of him who 


* f. 


Or, if the words denote only the opinion or ſuſpicion of 
kim who {peaks : As, he deſerves to be hanged. If a man 
adviſe another 20 call in money * a tradęſman; and to take 
heed how he truſt him. Dig. 207. cites 1 Rol. 61. 
J. Zo. for the laſt caſe. : * 

I think, if the plaintiff could ſtate and prove the words 
Foſſe and malicious, and damage ſuſtained, he might main- 
tain an action. 

It hath been held, that the following words are not ac- 
tionable : Iwill prove thee a-thief, I will prove it by thy ſon, or 
end him ta the devil ; for the laſt words denote his doubt. 2 
Cro. 214. | 

I muſt once, for all, obſerve, ancient determinations as to 
what words are, or are not actionable, muſt not always be 
relied upon. In paſling through Comyns, my principal au- 
thor (who has taken many caſes from RolPs Abridgment), I 
have omitted various caſes, as being ſatisfied they were not 
law, or being extremely doubtful indeed ; and therefore, I 
thought it was better to omit them. Some, where I have 
doubts, I have introduced with queries, or obſervations. As 
to the laſt caſe, it is an adjudged caſe, like ſome other doubt- 
ful ones I have introduced; I need not ſay, this is to me 
doubtful ; I conſider the latter words, as mere expletives : 
if they are, furely the PICO words are actionable. 


T4. Or, charge no TO a Vide ante, Div. oy 
9. 7. 


Or, if the words charge no perſon certain : As, one of my 
e is, c. where he had ſeveral brothers. If he ſay 
to three witneſſes, one of you is perjured; none of them ſhall 
have an. action. So, if he ſay, my enemy is, & c. no one 
ſhall have an action. The Boxes are traitors ; none of that 
name ſhall have an action. 1 Com. Dig. 207. 
The author cites, for the laſt caſe, 1 Rl. 80. J. 40. But 
I conceive if in the place where the words were ſpoken, 
there was only one family of the name, each ___ have an 
* action. | 
| ' Theſe words are ſaid not to be actionable, ſhe Jad a child, 
and ſhe, or fomebody elſe made away with it. 
If 
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If words are uncertain, and cannot deſign any particular 


perſon, no averment ſhall make them actionable. 1 Com. 
Dig. 207. Pide beſt Div. PII. N 9. 


I 5 1 hai hs i n 


Or, are explained by other words to a different ſenſe: : 
As, * 2 thief, and ſtole my corn off my land. Or, half an 


acre of my corn. He is a thief, and flole my furze, corn, tree, 


&c. And flole my bonds. 
Of a phyſician, be killed A. with phyſic. 


* So, it they are explained by precedent words: This art 
drank, and I ſhall not hold up my hand at the bar as thou digt; 


for that perhaps was for drink. He is a nave, and conſented 
to take 201. ou of B.'s pocket. He ſtole my piece, and I Charge 
bim with felony ; for the firſt words are inſenſible. 

Yer when defamatory words are in a diſtinct clauſe, they 
ſhall not be explained by the addition of another clauſe, 
which ſeems to make a qualification . As, thou art a perfured 
our, and forfaoreſt af at W. . 1 Com. Dig. 207. 


16. Or, may be taken in mitiori Senfu. 


16. Though, ! found near.ts Treaſon 11 Ne. ; 
e Re: x endings? 


Or, may be taken in ; mitiors ſenſu: As, you are no true ſub- 
ect to the ling: for perhaps he had not paid taxes. Thou 
art a rebel ; for it ny be that a commiſſion of rebellion iſ- 
ſued out of chancery T hou art a coiner of money; for it ſhall 
be intended in the mint. A rial a ainſt the king. T hou haſt 

fitten on the pillory. Thy warrants Too ſerjeant Heale) have 
undone many; for his warrant as a juſtice of peace may be 


intended. 1 Com. Dig. 208. 


17. Or to Felony. Vide 2 Div. IF. No. 3, 4. Div. Vi. 


Thou committg eff 2 day. qu . de hoc. So, if he 
— furze : for it ſhall be intended, grow- 


thou 
, the _ of my window ; for they are parcel 


of 


© 
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of his houſe. I /ball gu hard with him for bis life; but his ef: 
tate he ſhall loſs for marking my ſheep. — ng K 


18. Or to Perjury, Vide ants, Div. IV. Ne. 5. 7. Div. VI. 
| No. 5. 


If he ſay, thou art forſworn, generally; for it ſhall not 
be intended in a caſe, where perjury may be committed. 
Thou art forſwern in L. court ; which does not appear to be 
z court of record. | | 

Or, if it do not appear, that the matter, in which the 
2 was, was within the juriſdiction of the court. 1 Com. 

ig. 208. | | — 

The reaſon is, that in fuch caſes, was the fact charged 
true, the party could not be indicted for perjury, therefore. 
was not in danger of ſuch a proſecution. _ - | 

So, it hath been held not actionable, if he ſay, he is fore- 

feworn, for he ſaid, the wood was worth 40s, when it was dear 
at 135. for he does not directly ſay, that it was not worth 
40s. I Rel. 40. I. 40. So, if he ſay you VP: the patronage by 
being a recuſant ; for it ſhall not be intended a Popiſh recu- 
fant. 1 Rol. 38. J. 35. Sed qu. de hoc? For what other recu- 
fancy could be intended, as the cauſe of his loſing the pa- 
tronage ? | abba: Seek 550 

If he ſay to an attorney, are a maintainer of ſuits, it 
ſhall be intertded in his 222 Hob. 117. 1 Bd 53. J. 
40. 5 5. J. 25. Weis teu th gs 


19. Or, as charging with a Diſeaſe, Vide ante, Div. IV. 
ane . aw 1, & op <p +» EO 

So, if he ſay, he is full of the pox. * 

Thou art a pocky whore, go to the leach for the pox. A ſcur- 
vy focky 4whore ; for it does not appear by any circumftance, 
cho he meant the French pox. Thou art Fohrt's hackney, 
thou art a thieving whore, a pocky whore. 1 Com. Dig. 
208, 9. | 

I have given the three laſt caſes, on the authority of the 
Chief Baron, and the authors he cites ; but I confeſs I have 
great doubts as to the law, and am . inclined to think 
ſuch words would be now held actionable. Let the declara- 
tion contain an innuendo, that the French pox was meant, and 
| I dare fay the jury would find it, for what other meaning 

. can 
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can the words have, when connected with the word 


quhore ? 


If Corniſh, or Welch words have: a double intendment, and _ 


import ſometimes a mere taking, ſometimes a felonious tak- 
ing, they ſhall be conſtrued in mitiori ſenſu. Pal. 64. Vide 
1 Rel. 71.1. 37, My laſt obſervation, will apply here; for 
if by circumftances, mode of ſpeaking, c. it can be ſhewn, 
that the ſpeaker meant a felonious taking, the declaration, 
containing an swmendo, accordingly the jury will, if ſatisfied, 
find the innuendo, and the Plaintiff be intitled to a ver- 
dict. 

And the law, as laid down and eſtabliſhed, is, that words 
ſhall not be ſtrained contrary to the uſual conſtruction of 
them. 1 Rol. 91.445. | 

This law is founded in reaſon, for men, in their paſſion, 
ſaying words of or relating to another, bearing ſuch a dou- 
ble conſtruction, ſeldom mean to charge the man of whom 
— ſpeak with a fact, whack 38-208 any % again the 


— Fo N e actionable. 2 Stra. 
1189. 


20. Or, do» not import any temporal Damage, 1 ante 
Div. V. No. 10, 30. 


Or, if the words do not charge wit h an offence, for which 
the party ſhall have a temporal damage, though they are 
contra bonas mares ; as, you are a whore. A whore-maſter. 
A baſtard-bearing whore. An adulterer. Tou are a whore, 
and A. had the uſe of thy body. Thou art a whore, and hadſt a 
baſtard by A.; for it is no temporal damage, if no charge to 
the pariſh. Thou art a common whore, and U.'s w _ 
1 Cem. Dig. 209. For the laſt caſe, he cites 2 Mad. 196. 
but it is p. 296. Thou hadft a baftard ; if it does not appear, 
wy”; it ma be a charge to the pariſh. He is the reputed father 

ard. 7305 hadft tun baſtards 36 years age ; where- 

= was a diſcord between him and his wife. Thou art 

a bawd. qu? A pimp. T hou tookeft 55. to help taus rogues, and 

whores to @ clean pair of ſheets. A bawd and pimp, and brought- 

oft young gentJewomen to gentlemen. qu? Thou art an heretic. 

I Rol. TE 34. 4. $0. 2 Cro. 473. 2 Kal. Thc Paget 140, 
Godb. 273. 

So, if he ſay of one not a trader, you are a bankrupt. Ot 
one not of a profeſſion, you are a commen barretor. 


21. Or, 


10 . 7 


21. Or, the temporal * is remote, Vige ante, Div. IF, 
| 0. 30. 


So, if the temporal damage is not of moment, or is re- 
mote : As, if the party alledge, that by reaſon of the words 
all honeſt perſons have refuſed to marry the plaintiff, and flill 
refuſe, without ſpeaking of any particular marriage, though. . 
it be found by verdict, that ſbe loft her marriage, without al- 
ledging any particular ſuitor. 

That he ſaid of a butcher, ſpeaking of his meat, the cow 
died in calving, whereby he loſt his * | 
So, if the temporal damage is not preſent; As, if one 
ſay, he was not fit to be a juſtice ; for he may now be fit. So, 
if he fay, he loft the patronage by ſimony; for he loſt it only 

for that turn. So, he had the French pox z for he may now 
be cured. 

So, if the damage be by accident, and not a direct conſe- 
quence of the words: As, if a man fay to a ſervant, thy miſ- 
treſs is a whore, whereby ſhe loſes her marriage ; if the 
words are not ſpoken to the perſon in treaty for the mar- 
riage. Cro. Eliz. 787. But, notwithſtanding this caſe, if 
plaintiff ſuſtain a ſpecial damage, by loſs of marriage, I con- 
ceive an action would lie, whether the words were ſpoken to 
the intended huſband or not. 

If he fay of a ſchool-miſtreſs, you are a whore, if no ſpe- 
cial damage is alledged. So, if the verdict find for the de- 
fendant as to the ſpecial damage ; though it find the ſpeak- 

ing of the words, 


22. When ſpoken in a Courſe f Fuflice. 


Or, ſpoken in a courſe of juſtice: As, if a man object to 
2 witneſs, that be is perjured; though it be falſe. Or ſay, 
that an affidavit againſt him is falſe. 

So, if a man exhibit an inditment, appeal, &c. of mur- 
der, felony, perjury, &c. of which the party is acquitted, 
Vide ante, Action upon the caſe for a conſpiracy. | 

So, if a man ſpeak ſcandalous words to his counſel, ſolici- 
tor, Oc. in order to have an action, or other proſecution in 
a courſe of juſtice againſt a perſon. Or, deliver them in 
evidence to a jury. As to the three laſt caſes, Vide 2 Inft, 


228. 
90, 
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So, if a counſel ſpeaks words material to the iſſue ; though 
they are falſe and ſcandalous. As, where the queſtion is of 
the bankruptcy of A. if a counſel ſay expreſsly, that he is a 
bankrupt, though he be not. — — 
80, though the words are not directly material to the if- 
ſue : As, in falſe · impriſonment, the defendant juſtifies, that 
the plaintiff did not find ſureties for his good behaviour, iſ- 
ſue de ſon tort, and at the trial a counſel ſays, that the plain- 
tiff was a man of bad fame, and had committed felony. 

So, if a man deliver a petition, containing ſcandalous ' 
matter, by way of complaint to the members of parliament. 
Though it be printed, and delivered to the members; for 
the _ of parliament warrants the printing, whereof the 
court will take judicial notice. Otherwiſe, if he delivers it 
to others, as it ſeems. 1 Com. Dig. 210. who for the laſt 
inſtance cites, 1 Saund. 131. 1 Lev, 240, 1. | 

So, if he deliver a petition or bill to the king, which con- 
tains defamation ; for he is the fountain of juſtice. Other- 
wiſe, if he afterwards publiſhes the contents to others. 

So, if by a ſuggeſtion defamatory to B. any one obtains 
the revocation of a patent to B. and a grant to himſelf, and 
afterwards upon a reference to the attorney general, that the 

ſuggeſtion is true. | 

o, if a defendant in treſpaſs plead, that the plaintiF is a 
bankrupt, though he be not, an action does not lie. So, if 
upon a libel in the ſpiritual court, A. be produced as a wit- 
neſs, and the defendant make an allegation in writing, that 
he was perjured, in order to avoid his teſtimony z though the 
allegation be falſe, an action does not lie for this againſt the 
defendant, | 

But, if a counſel, &c, offers in evidence ſcandalous mat-' 
ter, which is not material, nor pertinent to the ifſue, an ac- 
tion lies againſt him, if it be not: true; for it ſhall be intend- 
ed to be ſpoken malitige, Semb, 2 Cro. 90. 1 Com. Dig. 
210, 11. ü ä | 

If on motion for information againſt a juſtice, ſupported 
by affidayit of 4. defendant in his affidavit, in anſwer denies 
the charge, calling it what A. has /o falſely ſworn againſt bim; 
action does not lie, 2 Burr. 807. | | 


VII. Declaration 
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THI. Declaration for Words. 
1. But foew the Plaintiff to be of gau Fame. 


A declaration for words uſually ſhews, that the plaintiff 
Sof good fame, and clear of the crimes for which he is de- 
famed. . 1 Com. Dag. 211. | | 


2. Cannot be for, or againſt two. 


And two cannot join in it, for the wrong to them is ſeve- 
ral. Nor can it be againſt two for the fame words jointly. 
Though it be againſt huſband and wife for a ſpeaking by 
both. 1 Com. Dig. 211. SY 


. | in vel, an Ec. # 85 bis 
3. if the Charge be 2 muff fhew 


So, if the charge be in reſpeR of an office, profeſſion, trade, 
Ec. it muſt ſhew his office, We. And generally, it ought to 
ſhew, that he was in office at the time of ſpeaking ; as, if 
ene ſays of a juſtice of peace, he takes bribes, it muſt ſhew, he 
was then in the commiſhon. And, whereas for many years 
roxy elapſed bath been, c. is not ſuſficjent. So, if he ſay, be 
ﬆ a bankrupt, the declaration muſt ſhew, that he was then a 
trader. If he ſpeak of a barriſter, or phyfician, &c. it muſt 
ſhew that he was then a counſellor or liceatiate. So, if he 
charge with words not actionable, but in regard of his trade, 
eſſion, c. it is not ſufficient to alledge the ſpeaking of 
12, without a colloquium of his trade, Wc. 
But, ſo exact an allegation of a continuance in office, &c. 
is not neceſſary, where the words import it: As, if he ſay of 
an attorney he is an ambidexter. 1 Com. Dig. 211. 

In the laſt caſe I conceive it is requiſite, it ſhould appear 
by the declaration that the plaintiff was an attorney at . 
of ſuch a court, at the time of ſpeaking the words. 

Speaking to a ſervant, thy maſter; it is not neceſſary to 
fay, that he, was ſervant at the time of the ſpeaking. Vide 
Lev. 82. | 

But, in this caſe, the declaration muſt alledge the ſpeak- 
ing, to have been concerning the plaintiff, and the declara- 

| tion 
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tion ſhould contain an innuende, aſter the words, meaning 

the plaintiff. . = 
After a verdict, ben PoE was 4 merchant &c; ſeems. 

; for it ſhall be intended he continued in trade, &c. 

o, if the ſpeaking be alledged to be of the plaintiff, and his 

2 it is a without an expreſs colloguium of his trade. 


oguium of office, | trade, &c. is not n 
. IS it. 1 Cam. Dig. 211. 


© 4 l flew Pula. | | * 


The declaration muſt ſhew a publication of the lander: 
And therefore, the plaintiff ſay, that the defendant, 
ſaid in the preſence oy hearing of divers liege ſubjefts, Kc. 
And if the words are Welch, or Latin, &c. he muſt aver, 
that the hearers underſtood ſuch language. And an aver- 
ment, that they underſtood the Roman tongue, is not ſuffi- 
2 where the words are Latin ; for that imports La- 
ian. ; 
But if he alledge the ſpeakirſg to be open and public, ee. 
it is Tylkcievt, without ſaying, in the preſence and Is 
c. So , reſolved after verdict. Cro. Eliz. 801. Dun. 168. 
1 Cm. Dig. 212. ay? F 

So, 1 in the preſence, without ſaying i in the bearing; N 
for it ſhall be intended in the hearing. Reſolved after verdist᷑. 
Cro. Elia. 486. 2 Cre. 39 Cro, Car. 199. 1 Com. Dig. 
212. | 
| . ow in the firſt count it be ſaid in the profevce 1 3 

, and omitted in the ſecond count, vet it 1s * * ö 

odfudged. 2 Lev. 193. 1 Com. Dig. 212. | 6 

So, if the words are Engli/ſo, though peculiar to the dia. IE 
leQ of any country, the figni cation — not be explained: 
for the court oug t to take notice of the ſignification of all 
Engl words. Dan. 161, 1 Com. ve 212. . | 


But, in the laſt caſe, it would n more eligible to give an 
explanation. p33" 9 


8. M 1 few a malicious lien. 


So, the 8 alt flew a malicious intent in 
the defendant. . it is ſuffcient to ſay, he falſely faid, 
Vor. 8 L RM} without” 
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without maliciouſly. Or, that contriving to'injure the plains 
tiff, he ſaid, c. 1 Cem. Dig. 212. os 

It ought undoubtedly to import at leaſt that the words 
were maliciouſly ſpoken, and ſo to appear in evidence, or the 
plaintiff will not be entitled to a verdict. 

Several caſes have been determined by Lord Mansfield, 
and his determinations, not only fubmitted to, but univer- 
ſally approved, warranting this doctrine; as, in the caſe of 
an action brought by a ſervant againſt a former maſter or 
miſtreſs, who in giving a true character of ſuch ſervant, 
words have been ſpoken, that if ſpoken voluntarily on other 
occaſions, might have been actionable, but not where ſpoken 


on ſuch occaſion. 


6. The Declaration muft alledge. expreſily, what Words were 


So the declaration muſt expreſs alledge, what words were 
ſpoken. And therefore, if it ſays, that the defendant ſaid 
theſe words, or frmilar, it is bad for the uncertainty. 

Or, words, the tenor whereof follows, in theſe words, thou, 
Sr. Or, to the tenor and effect following. Though tenor is 
ſufficient for a libel; for tenor imports a copy or tranſcript ; 
and therefore, if the words, the tenor whereef, c. are al- 
ledged, it may be compared with the original libel ; but 
there cannot be a tenor of words; and therefore, if wotds are 
alledged according to the tenor following, it has never been al- 
lowed. | f 
But ĩt is ſufficient to ſay, that he ſpoke words as in theſe Eng- 
lifb words following. And the plaintiff need not give the ſig- 
nification of any Engliſh words, though they are unuſual, 
and peculiar to a particular country; as, healer of thieves, 
Dc. Vide ante, No. 4. So, though they are Welch words, 
he need not give the ſignification in his declaration. So ad- 
judged. 1 Rel. 86. J. 50. 1 Com. Dig. 212. 

But I ſhould, in the laſt caſe, adviſe the ſignification to 
be given, though its the language of a part of the people of 
Great Britain. | 

The declaration may either lay the words ſpoken, or ſet 
out the ſubſtance of the words; if the ſubſtance only 
be ſet out, as that, the defendant charged plaintiff with 
ſuch or ſuch a crime, then it is ſufficient to prove the ſub- 
ſtance. Rep. temp. Hard. 305. 234 

In this caſe the declaration changes its form, from the 
common mode of declaring for words ſpoken, in omitting 

to 
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to ſtate the ſpeaking and publiſhing of words, but alledging 


that the defendant falſely and maliciouſiy, in the preſence ant! 


hearing, Sc. 3 iff with, or impoſed upon him 
the crime of, Sc. 

But if the very words are laid, thoſe words mult be prov- 
ed as laid. Hardw. 305. 

It is therefore cuſtomary, where there is the leaſt doubt 
as to proving the identical words, to add a count in the above 
form. 

Yet if there is a variation in the order of the words, ſo 
it be agreeable in ſubſtance, it is ſufficient. Hardw. 305. 
So, if immaterial words are proved to be ſpoken, more than 
laid in the declaration. Bid. So if the words are laid, you 
are ſo and ſo; and the words proved are He is ſo and fo; 
ſuch variance is immaterial, Bid. But if the words laid 

are — I will hang him, and the words proved are — ] wil! 
hang them both; it is a material variance, and plaintiff ſhall 
be nonſuited. Bid. 


1. The Dielaration muft fate the the Werdt wine fukin of 
the Plaintiff. 


The words muſt be expreſsly alledged to have been ſpoken 
of the plaintiff; and therefore, if the declaration does not 

ſay, that the defendant ſaid of the plaintiff, or words tanta- 
mount, it is bad, generally. But if the declaration be, that 
he ſaid to the ſaid plaintiff, thou, Fc. that is tantamount, as if 
it had ſaid, of the plaintrff. So, if the words are in the ſecond 
perſon, thou, &c. and the plaintiff alledge a colloquium with 
him (the plaintiff), it is ſufficient; though he do not ſay, 
that the ſpeaking was of the plaintiff, or, to the plaintiff. So, 
if he alledge, — the ſpeaking was of the plaintiff, though 
the words are, thou, Oc. it is ſuſficient. 

Yet, a colloquium of the plaintiff is not ſufficient, where 
the words are in the third perſon, he, &c. without ſaying 
alſo, that the ſpeaking was, of the plaintiff, or, to the plain- 
Ziff. It is not neceſſary to alledge with whom the colloguium 
was; for perhaps the plaintiff does not know. 


| 8. When an Averment is neceſſary. 
If the f. ing be of a man by a character, or deſcrip- 


tion, which may of affixed to ſeveral, it is not ſufficient to 
ſay, that he ſaid of the plaintiff, or, to the plaintiff, or that he 
L2 | Ao 


(1480) 


had a. diſcourſe concerning the plaintiff; as, if he ſay, thy 
ſan, brother, landlord, &c. or, my father, ff &c. is a thief; 
but the declaration muſt aver, that the Piet, was his bro- 
ther, landlord, father, &c. 

But where che ſpeaking denotes any particular perſon, 
though it be by his trade, profeſſion, &c. it is ſufficient to 
alledge a.colloquium of the plaintiff, without other averment : 
As, if one ſay, captain-T.the wilain-T. &c. it is not neceſſa- 
ry to aver, that he was a captain, &c. So, it he ſay, T. 
meaning the plaintiff, where the ſpeaking is alledged of the 
plaintiff, it is ſuſſicient. So, if the ſpeaking is alledged of 
the plaintiff, and it is ſaid, 7. is thy brother, he (meaning the 
plaintiff), &c. it 1s ſulicient, without other averment. 

If an action, de ſcandalit magnatum, alledge the Tpeaking to 

the ſervant of an earl, and ſpeaking of the earl, it is ſuffici- 
ent, without an averment, 1 he was an eatl at the time of 
the ſpeaking. 2 

If the words have relation to another fact, thevs muſt be- 
an averment of ſuch fact: As, if one ſay, he is as great a thief 
at an in England, or, in ſuch a gaol, &c. it muſt be averred, 
that there are thieves in England, or in the ſaid gaol. 

There was no robbery within 40 miles of M. but thou hadſt an 

Hand in it; it muſt be averred, that a robbery was committed 
within 40 miles of V. He took a falſe oath at the afſizes ; it 
muſt be averred, that he was ſworn there. If the words im- 
port, that A. ſaid the words to him; it muſt be averred, that 
A. did not ſay them. Where an averment is neceſſary, it 
ſhall: not Pu ay," ago by an innuendo. '1 Com. ee 213, 14. 


9. When an Averment is not neceſſary. 


Where the words admit, or import Wen fact, no averment 
of the fact is neceſſary: As, if one ſay, be killed A. no aver- 
| ment is neceflary that A. was killed, or is dead. So, if he ſay, 
I he: poiſoneil A. if he does not appear upon the record to be 
3 alive. He cannot read a declaration there is not any need of 
an averment, that he can. So, if he ſay, A. evill prove the 
Plaintiff ſaid he killed a man, &e. it is not neceffary to aver, 
that no one can prove it; for the words are not ſpoken as 
| the relation of another, but his own undertaking, that ſuch 
tt, a a perſon will prove, &c. So, where the words have relation 
= to. a thing apparent, it need not be averred : as if one ſay, as 
$ ſure as God governs theawarld, heis a traitor; there is no need-to 
72 aver, that God governs. the world. So, where it was ſaid, 
; as ſure as King 7 _ governs this realm, an averment was not 
| neceſſary. 
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69 
neceſſary. He is a perjured rogue as well as I; there is not 


any need of an averment that ir perſured for it is ad- — 


mitted by the ſpeaking, 

So, where the words are e without thoſe that are 
relative, there is not any need of an averment of the thing, 
to which the relation is made: As, if one ſay, be is a thief, 
and hath flole more goods than I am <vorth ; an averment is 
not neceſſary of how much he is worth. | 

When words are uncertain in themſelves, an averment 
cannot aſcertain them. [Vide ante, Div. VT. Ne. 14.) As, 


if a man ſay, thou didft throw thy baftard into the deck at . 


an averment, that a child was ooh there dead, does not 
make the words actionable. So, an averment ſhall not en- 
force words contrary'to their proper, lagnifications. 1 Com, 
Dig. 214. 

In an action for ſaying falſely and maliciouſly, that plain. 
tiff had been in gaol and tried for his life, and would have 
been hanged, had it'nor been for Leggat, for breaking open 
the granary of farmer AH. and ſtealing his bacon. It is not 

neceſſary to aver that he never wa in gaol nor tried. Rep. 


ſemp. Hauer 339. 
10. W ords explained 55 an Innuends. 


The plaintiff muſt explain the words by an innuendo, But 
the innuendo only explains, and does not enlarge the words. 
As, he forged this warrant, meaning a warrant by the ſheriff 

upon a capias, is not-ſulficient> So an innuendo does not 
aſcertain words, which are uncertain. in themſelves... As, a 
prieft (meaning a Popiſh prieſt gave him the eucharifh,. and 
extreme union. This is ſtate 4 the authority of 5 Com. 
Dig. 214. ſor the author hath himſelf ae: 3 68, as 
cont. 3 and gu. if that is not lar? 

He was forſworn before juſtice 8. thing A. 8. raffice * 
peace. 3 Lev. 166. qu. de hc? He ſwore A. 22 at N.; 
meaning N. in the county of A. whereas in truth he was 
not at N. aforeſaid. "Thy father, meaning the plaintiff, is's 
thief ; without an averment that the ſpeaking was to the {ay 
of the plaintiff. 

> Add; if the. add, be cepliphani, it is void. ke: 1 a 
er, ay, you flole' my faggeti, meaning the faggots "289 
the huſband and his wife. 1 Com. Dig. 214, 15. Y 

That rogue A. that ſet the houfe. « on Fre (meaning, the bouſe 
of B. that was het, and if any body will give me charge $f 
ban, T will * 2 New Prifon ; and another” 2 l 

"OI words 
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words, A. ſet the houſe on fire (meaning the ſame houſe). The 


latter ſet of words thall have relation to the former, and af- 
ter verdict for plaintiff, ſhall be taken to be ſpoken malici- 


ouſly, 2 Will. 114. 
11. Special Damage alledged. 


If there be an action for words, which are not actionable 
without a ſpecial damage, the plaintiff muſt alledge the par- 
ticular damage he has ſuſtained, So, in an action upon the 
caſe for the ſlander of a title. And it is not ſufficient to 
ſay, whereby he loft the ſale of his land, But in an action upon 
the caſe for ſlander of a perſon, it is ſulficient to ſay, 1 the 
damage, Ec. without ſhewing any ſpecial damage. Though 
it be for words againſt him in his profeſſion. 1 Com. Dig. 
215. | | TIS" | 
This muſt mean where the words are actionable. | 

In actions for words, not in themſelves actionable, and 
where the ſpecial damage is the gif? of the action, evidence 
may be given of inſtances of damage, not ſpecified in the de- 
claration, { qr. de hec ? ) but where the words are actionable, 
no inſtances of damage, not particularized in the declaration, 
ſhall be given in evidence. But general-evidence (as loſs of 
cuſtomers) may u. de hoc? Stra. 666. 


Pleas ta an Action for Wards. 
1 Not Guilty. eas 


To an action for defamation, the defendant ſhall plead, 
Net Guilty. Or may make a ſpecial juſtification. The de- 
fendant thall plead, Nor Guilty, if he did not ſpeak the words 
in the declaration. Or, ſpoke them in a courſe of juſtice, 
or in a manner not malicious. F 

So the defendant may plead the ſtatute of limitations. 5 
- Com. Dig. 193. „ SITS Fo 
On Ne Guilty pleaded, the truth of the words ſhall not 
be allowed to be given in evidence, in mitigation of damages ; 
it ſhall be pleaded, that plaintiff may be prepared to defend 
himſelf. This was re/olved on at a meeting of all the judges. 
Per Lee. C. J. Underwood v. Parks. M. 17G. 2 Stra. 
1200. . 64 
But I remember a caſe, where a man brought an action in 
C. P. for words, charging him with having ſet his houſe on 
fire, with intent to defraud an inſurance office ; and which 
e coo ne office 


1 


office had, on account of the words in queſtion, refuſed to 
pay him his loſs; ſo much of the truth of the caſe, was got 
out from the plaintiff's witneſſes, upon a croſs examination, 
that he found it adviſable to oaſis to withdraw a juror, 
after Ld. C. J. De Grey had aſked his counſel, if he thought 
it was a proper cauſe, to go to the jury ? The defendant 
had only pleaded the general iſſue, not chooſing to riſque a 
juſtification, as his principal witneſs was the plaintiff's ſer- 
vant. | | 


2. In Juſtification. 
When allowed . 


Tf the defendant can juſtify the truth of the words, he 
need not plead, Not Guilty, but may plead a ſpecial juſtifica- 
tion : this, however, admits the words, and aids uncertain- 
ty in alledging them. Jon. 307. GO 

The defendant may plead Not Guilty to the whole, and 
by leave of the court, a juſtification. Or, Not Guilty to 
part, and a juſtification as to the reſidue of the words: but 
Not Guilty to the whole, put plaintiff upon proof of the 
words before defendant enters upon his juſtification. 

If he can confeſs the words, and by ſpecial matter ſhew 
them not actionable, he ſhall not be put to the general iſſue. 
4 Co. 14. a. Poph. 67. And therefore if the words were 
ſpoken in another ſenſe, the defendant may plead it ſpecially. 
R. 4 Co. 14. a. 50 if ſpoken in a court of juſtice, as coun- 
fel.” R. 2 Cro. go. & 

The defendant may juſtify words in ſcandalum magnatum, 

as well as in an action by a common perſon. N. 4 Co. 13, 

14. Keil. 26. R. Poph. 66. 

But it is no juſtification for the ſpeaking, that there was 
a common fame, that the plaintiff was Guilty, Dan. 163. 
That he was a bankrupt, without averment that he con- 

tinued ſo. R. 2 Cre. 579 

I conceive if he was a bankrupt at the time of the ſpeaking 
of the words, it is ſufficient : for a bankrupt may have pro- 
perty given him, wherewith he may fully ſatisfy his credi- 
tors, who may conſent to the commiſſion being ſuperſeded. 


3. Replication to it. 


Io the juſtification the plaintiff by replication ſhall ſay, 
generally, de injuria ſud proprid, Wc, 1 Sand. 244. 


» 


/ 


(- £53] 


Or, he may ſay, that after the crime of which he was ac- 
| cuſed, and before the ſpeaking, de Was £335 ep 2 
8 163. K. Mo. 863, 872. | 


4. H ow the Ful cation foal be plated | 


The juſtification is not good, if t defend does not 
confeſs the ſpeaking of the words alledged ; as, if the decla- 
ration is: for ſaying, you flole my coat and half a yard of neluet'; 
juſtification, that the plaintiff, being a taylor, had velvet 
delivered him to make a coat, which he made too little, by 
reaſon whereof he ſaid, you ffole part of my uelvet, is not 
good ; for it does not confels s any words; though it tra- 
verſes the words alledged. R. Gre. El. 239. 50, if the 
declaration alledges an accuſation of returning on a com- 
miſſion the examination of divers not ſworn, it is no Juſti- 
" fication that he is returned one. R. Cro. El. 62 3. 

If the declaration be for ſaying, you are a thigf, and flole 
20l. it is no Juſtification that he ſtole an hen. . Ar Cre. 
666. 
| "i the juſtification be upon a profantment * a leet, he 
muſt ſhew the matter to be within the juriſajion- And 
that the plaintiff knew the preſentment falſe. R. Gros EY. 492- 

If the defendant ſays, that the plaintiff was found guilty 
of perjury by verdict, &c. if he docs not ſhew, ee 
thereon. K. I, Brownl, dr l 55 6 | 


5. M. bat ſhall be a good Fuftifcation. 


If the words accuſe of felony, the defendant j in e 
may ſay, that be hag flolen, Nc. 1 Sand. og 4. If of 
perjury, that the defendant Was d 0 his anſwer in 
ehancery. Or when he was a witneſs at Ni ife Prins; or { lb 
ons of the peace; or when ine upon interrogatories 


in chance 


That he falſely ſwore a debt upon OR 5 
That —— _— e ſold the olfice he of 10 1 longs : 
| A 


74 Cow Dig. 194 · 
8571 if there is a Era . — a juſti i ords, 
which accuſe of treaſon, will be i ee 1 | the e | 
not plead it; for he may be within the exceptions. R. Rey 23. 
ound 
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But the defendant to an action for defaniation caßnot 


plead, that the plaintiff was not dammiſied i in manner and 
. 5. 


form, Sr. R. Dy. 2 

So, it is no plea, that the plainrif was not of 2994 ime, 
pront. Dan. 172. 

That there was a common Cane that the plajntif was 
AJ guilty. 5 e 194. | | tr 


ACTION VPON-THE- CASE/POR A 


DISTURBANCE. 


* I, When it ligs 
1. e Diſturbance in a Common. / 


47 „e at. 


Ane apon the caſe lieb bos a diſturbeagg ig g 6d,  - 
joy ment of that, in which a man hath a right or intereſt: 


As, in diſturbancę of his common by an incloſure, whereby 
he could not have the uſe of it. -Or, by ploughing it. Or, 
by putting cattle there, whereby he could not have the en- 
joyment of it in ſo ample a manner, as he of right ought to 
haye. y oY by putting conies there, hereby, Nr. Vide 

infra, Or, by digging turfs, and carrying them away with 
horſes, treading down the graſs, hereby, Wc. for though 
the common may .at be majeriall injured by digging and 
carrying away the turfs, yet the coming with. horſes and 
carts upon the graſs, is a prejudice to the common. Or, 
by ſurcharging the common; whereby he hath not ſufficient 
common. But, it does not lie, if the lord of the manor put 


conies upon the common. Or, if the lord put his cattle 


there, whereby the plaintiff. a the uſe elk! in 
io Acer Se. 1 . . 2155 16. . 
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pr g: In a Wo. 
So, for a 8 in the e en joyment of his way, by ſtop- 


lexvation, by grant, or preſeriptian- 80, for ploughing up 


the land, through which the way lies. Though it bea wax 
2 © n 0 which ge N So, for — 
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ping it up, Whereby he could den ale dt. Be it away:by re- 


4 
the way with men, it is of no uſe. 1 Com. 
A e : 


3. In a Seat in a Church. | 


So, for a diſturbance in a ſeat in the aile of a church, 
where a man hath a right by preſcription. Or, in the nave 
of a church. Or, in the chancel. Or, for the firſt place, 
Sc. in a ſeat. 

And againſt a ſtranger, it is ſufficient to declare upon his 
poſſeſſion, without alledging uſage to repair, preſcription, 
or other ground of the action; for it is ſufficient to be 
proved in evidence. 1 Com. Dig. 216. 


4. In Foldage. 


So, for a diſturbance in his foldage, by putting cattle into 
the land, where ſheep to be folded ought to feed, whereby 
he could not have his foldage. By erecting hurdles, in his 
land, where the foldage ought to be without licence of the 
r N to 0 e 1 Com. ig 216. | 


5. In a an Office. 


© ts 


So, for a difturbanee in the enjoyment of the ene of 
his office. / But, it does not he for a diſtyrbance in the office 
of pariſh clerk ; unleſs he ſhew, that he was choſen by the 
pariſh, and had certain fees. Dub. Salk, 3068.) ' So, it lies 
if a man diſturb another in the execution + his office. As, 
if when an officer is taking the poll for the election of a new 
officer, A. takes his papers from him. 80, if a man do on 
pay to the poſt· maſter the ancient fees: of his office, 
Com, Dig. 216. rn S . | 

With reſpect to fers ot et, the common de of pro- 
ceeding now is, by action for money had and received, in 
which action, the 12 to he Ace | is tried, 


> 


2 6. Or, other Paſeſſon.. RY 


00 8 poſteſſion 2 5565 if a lord of # ator \preſeiibs 
to have toll, 55 be diſturbed: in the collecting of it. Or, 
preſcribe for him. and tenants to be quit 6f toll, and toll is 
collected of them. So, if the lord of a lect be diſturbed in 
Holding his court, or in collecting the fines, amerciaments, 
Sc. impoſed at the leet. Or, his tenants are impoveriſhed 


by 
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by diſtreſſes to come to another court. So, if a man diſturb 
the ſervants of another in the collecting of his tithes due. 
Or, diſturb a leſſor in his entry to view, whether the leſſee 
hath committed waſte. If a man take toll of him, who 
ought to paſs a ferry toll-free, If a man prevent a pariſh- 
joner from entering into the veſtry room, where he had a 
right to be preſent. 1 Com. Dig. 217. 


II. The Proceeding in an Action for a Difturbanie. 


1. The Declaration. 


In an action upon the caſe for a diſturbance againſt a 
wrong doer, it is ſufficient, that the plaintiff in his declara- 
tion, ſays, he ought to have; without ſhewing a title by grant 
or N 1 Com. Dig. 217, and Pide 5 V. Tit. Plead- 

C. 3 

neat? n the plaintiff be a copyholder, yet he may entitle 
himſelf b cuſtam or preſcription. © And, a variance found 
by verdict from the preſeription alledged, is only induce- 
ment, and does not hurt. In ſuch caſe, the cuſtom cannot 
be applied to a particular houſe. 

It is is ſufficient, that the plaintiff alledges a ſci6n in fee 
of the meſſuage, &c. to which the thing, in which he was 
diſturbed belongs; without ſaying, that it Was an ancient 
meſſuage, c. 

The declaration ought to ſhew the certainty of the thing, 
in which the diſturbance is alledged : As, in an action upon 
the caſe for ſtopping his way, it ought to alledge the fermi- 
mus ad quem the way goes. And hkewiſe' the terminus a 
quo. And, whether it be 2 9 Wen or cart- 
Way. 

if the plaintiff alledge 2 way in a prece ef paſture, it is bad 
for the — the plaintiff preſcribe for a way? to 

ſuch a cloſe, he muſt ſhew a title to the cloſe. 

If the way claimed, be to an high-ſtreet, or to a common 
field, it is not neceſſary to ſhew any title to either. 

If he alledge a preſcription (having only a particular el. 
tate), he muſt ſhe a ſeiſin in B. to the cloſe to which, &. 
and derive a title under B. for it is not ſufficient to me w a 
particular eſtate, without ſaying, from whom it is derived. 
So, if a pariſhioner alledge a diſturbance of his entry into 
the veſtry- room, he muſt thew, that he * a right to enter 


chere. 


(156) 


To an action upon the caſe for a diſturbance, he defend. 
ant ſhall plead the general iſſue, Net Guilty. So, the de- 
Fendant may plead, that he put his cattle there as a lord, or, 
by the leave of the lor d of the manor. { qu. as to the laſt poſi- 
tion ?) And he mult alledge, that the ' plainti iff hath 22 
common. 

So, for a Gdurbäbce in a common, he may plead ſpecial- 
ly, that the defendant, or ſuch an one, under whom the de FRY 
claims, has common there. And, if the action be for ſur- 
charging the common, the plaintiff may traverſe ths baff 
ciency of the common. Otherwiſe, if the action be for a 
diſturbance, whereby he hath it not in ſo ample a manner, 
1 
But the defendant cannot plead, that being lord of the ma- 
ner be dug there for coal, &c. for if it be a good plea, it 
amounts to the general iſſue, Nat Guilty. That oy weary; a 
Midge in the place of a ferry. 

So, for a diſturbance in a way, the defendant may N : 
Net Guilty. Or, that A. had a right to a way — and the 
deſendant uſed it as ſervant to him. To which the plain- 
tiff may reply, ot the way was wfed to other land. So, if 
the plaintiff claim a way for neceſſity, the defendant may 
plead, that the plaintiff hath another convenient way, Other- 
wife where he claims by grant, or 1 I 52758 
Di „nabe 

tg of all the caſes bench 9 except the erection of a 
bridge, and the way of neceſſity, I am much inelined to 
think, the general iſſue is the proper plea, under which the 
whole merits may be tried, and that moſt of the ſpecial 
pleas ahoye ſtated; amount to the general iſſue. As to the 

exection of a bridge, inſtead. of a my I conceive it is wy = 
2 ple. 
In an action * adifturtiance: in a ſear; in a church; it ; is 

2 ſufficĩent to ſay by the plea, that A. lord of the manor was 
fiſed of the chancel, aile, = where the ſeat is, and by his com- 
mand the defendant ſat theres which is the ſame diſturbance ;-for 
the: freehold of the church cannot be in the lord. 1 u_ 
_ 228. Vide Ded. Diu. 1. . 
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ACTION: UPON' THE CASE FOR'MISFI:A- 


I. W hen. it lies. 
1. For M isfeaſance in an Officer: 


An action upon the caſe lies for a misſeaſance: As, it an 
officer miſdemean himſelf in his office by any falſity; for 7 
 auhich, ſee Action upon the Cafe for a Deceit. Mo. 6. 5 or 


Negligence, Div. I. No. 2. 
Or, otherwiſe miſbehave himſelf in his office : As, il“ a 


ſheriff embezil a writ delivered to him. Or, return t 90 
ſmall iſſues. Or, return a non, juror, who ſhewed hi m 
his charter of exemption, and delivered him the writ \ 2 | 


allacando. 
So, if a prothonotary of C. B. award a ſuper/edeas i irregt i= 


larly, to proceſs upon which A. is arreſted at the ſuit of anc - 


ther. So, if the mayor of London, at the election of a 
bridge-maſter, refuſe a poll, where by cuſtom it ought 6 
be granted, whereby the plaintiff loſt his office. (Vide, now 7 
the ſtat. 11 Geg. 1. c. 18. for regulating elections i in the city ” 
of London.) 


If a mayor refule the vote of a freeman, at the election ol 


a new mayor. Semb. 2. Lev. 250. 


So, if a mayor at the election of a burgeſs for parliament, 


refuſe the vote of a freeman. Cont, per 3 FJ. but Holt. acc. 


and the judgment was reverſed in parliament, between Aſoly... 
and White, Mod. Ca. 45. 1 Salk. 20. Vide, Action upon the 


Caſe, when it does not lie. Ne. 8. when another remedy io 
given, 
So, if a juſtice of peace refuſe an examination upon the 


ſtat. 27 Eliz. c. 13. after a robbery ; for it is only miniſterial; 
and not judicial. Semb. 1 Leo. 323. If a judge of an inferior! 


court proceed to judgment. and exscution, after an * 
corpus delivered to him. 1 Com. Dig. 218, 19. 


For neglect in an officer, Vide Action upon the caſe for yy 


gligence. Div. IJ. No. 2. 


If an officer removes goods taken in execution off the pref. 


miſſes, before the landlord is paid a year's rent, purigant toy. 
8 Ann, c. 17. this action lies. Stra. 212. 


5 „ 
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2. In any Perſon, contrary to the Obligation of the Lao. 


An action upon the caſe lies for misfeaſance in any per- 
ſon, contrary to the obligation of the law: As, if tenant by 
ſtatute merchant cut down timber- trees, the value may be 
recovered in a ire facias ad computandum but for the da- 
mage over and above the value of the trees, an action lies 
by him in the reverſion. If the lord of a manor cut down 

timber growing, upon copyholds within the manor, where 
the copyholders preſcribe to have the toppings, though the 
lord take only the bodies. So it lies by a copyholder againſt 
a ſtranger, that cuts down his trees. If a copyholder for 
life commit waſte, an action upon the caſe lies by him in 
the remainder. If an under leſſee take planks, &c. fixed to 
the frechold, an action upon the caſe lies againſt him by 
the firſt leſſee. So, if a leſſee for life, or years, commit 
waſte, the leflor may waive his aCtion for the waſte, and 
hate an action upon the caſe. So the lord of a manor may 
have an action upon the caſe againſt a ſtranger, who cuts 
do vn trees upon a tenement of his copyholder, for the pre- 
juclice to his inheritance. So a reverſioner, (as well as a leſ- 
ſee for years in reſpect of his poſſeſſion, ) may have an action 
up on the caſe for ſurrounding his land, whereby his trees 
2 come corrupt and putrid, for the prejudice to his inhe- 
rit ance. Or, for an houſe built, or other prejudice to his 
inheritance. 1 Com. Dig. 219. | 

To ſome it may ſeem ſtrange, that the law ſhould con- 
fsder the building of an houſe as a prejudice to the inheri- 
z.nce, as it in general, if not always, very much increaſes 
te value of an eſtate, but the law will not permit a particu- 
Eir tenant to alter the eſtate. 

This action hes, if a man enter upon the king's farmer, 
and take the profits, whereby the 4. cannot pay his 
rent. So, if the king grant the ſole manufacture of ſuch 
- a commodity (ſuppoſing the grant good), an action upon 
the caſe lies by the grantee againſt any other, who manu- 
factures it. If the lord of a manor ſeize goods as waife, 
eſtray, & an action upon the caſe lies for miſuſing of 
them, if there was freſh ſuit; or it was within a year. So, 
if the owner of a ferry extort toll for paſſage not due. 
1 Cem. Dig. 219, 20. g 


3. Centrary 
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3. Contrary to. his Undertaking, vide Afton upon the 'Caſe 
| for a Deceit, Div. I. Ne. 5. Cor Negligence. Div. J. 
No. 4. TO nag. Li | oh OT 


So an action upon the caſe lies, if any one act contrary to 
his undertaking : As, if goods are delivered to another to 
keep them ſafely, he undertakes to keep them againſt all 
events: and therefore if they are loſt, or ſtole, he ſhall anſwer 
for them. If there was a voluntary default in him, and not 
otherwiſe. Vide Ceggs and Barnard. 2 L. Ray. gog. - Comyr's s 
Reports, 123, 135. According to Lord Halt's doctrine, in 
that caſe, he is only bound to keep them as his on. a 

If the goods are delivered to be kept as his own goods, he 
ſhall not anſwer for them, if they are ſtolen. Or, if they 
are delivered as a pledge, and are ſtolen before the money 
tendered. Cort. if they are ſtolen after a tender. Or, if 
they are delivered in a cheſt, of which the bailor hath the 
key; though the cheſt be ſtolen, the bailee ſhall not anſwer z 

for he hath not the full truſt of it. 1 Com. Dig. 220. | 

And in theſe caſes the bailee ſhall not be charged upon a 
ſtealing, though there was a neglect in him; as, if he did 
not ſhut the door, &c. for he is not bound to keep them 
with more care than he does his own. Per. Cur. in the 
above mentioned caſe of Coggs and Barnard. | 

If any one undertake to carry goods, &c. for others, and 
they miſcarry or are loſt, by his default, an action upon the 
caſe lies againſt him. Bid. alſo vide 2 L. Ray. gog. and 
1 Salk. 26. Though he carry them without hire; for he 
undertakes to carry them, and therefore ought, at his peril. 
1bid. So, if any one lends an horſe, or other thing for hire, 
and the perſon miſuſes it, an action upon the caſe lies againſt 
him. 1 Com. Dig. 220. * | 

If plaintiff declares upon a ſpecial contract, he muſt prove 
the contract as laid; therefore, if plaintiff declares, that in 
conſideration of his undertaking to pay defendant what he 
ſhould deſerve, the defendant undertook to repair his houſe, 


I ſtrongly recommend to my readers, to peruſe Mr. Jones's 
Treatiſe upon Bai/ment, which is, in wy opinion, a very ingenious, 
{c:entific, and methodical work, and throws great light upon a title 
in our laws, of vaſt importance. : "7 


which 
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which he hath done ſo ill, that the rain beat in, &c. and he 
proves that ĩt was an infuranee-office that empfoyed defen- 


dant.to repair for a ſum certain, it does not ſupport the de- 
claration, and he ſhall be nonſuited. Rep. _ Hardiv. 


2 


4. An Action lies for M rofl ſas high the Do- ar. 
| p< Pen <4 442 adventure t. N | 


"Though the miafealuiics be by nnifatweaititre:: As; if a 
man-ſhoot with a gun at a bird, and thereby lights à fire 
which conſumes the houſe of another.” So, if a leſſee for 
years permits his houſe to be conſumed by fire.” Per. 2 J. 
Cro. Eli. 40 1. but there was not any judgment, ut dicitur. 
Cro. Eliza. 777. 1 Com. Dig. 220, f. Tite Aa upon the 
Caſe N Negligence. Div. 1. ro 3. 


5. In Contempt f the Pag of the Low. 


So an action upon the caſe Wim in con- 
tempt of the proceſs of the law: As, if a man proceed in 
the admiralty, or ſpiritual court, &c. after prohibition de- 
livered-(when' a prohibition lies.) So, if a ſheriff permit an 


W; eſcape. Vide, Action upon the Caſe for Negligence. Div. J. 


Ne. 2. So, if a priſoner eſcape, whereby. the ſheriff is 
charged, an action upon the caſe. lies by the ſheriff 22 
the priſoner. 80, if a gaoler permit a voluntar wy eſca 
action lies againſt him. So, if a man make reſcue of a a 4 
ſoner, arreſted upon meſne, or judicial proceſs. Or, of 
goods taken in'execution. Or,, of goods diftrained for rent, 
or other duty, or damuge-fea/ant. And a reſcous to the ſer- 
vant is a reſcous to the ſheriff himſelf. And the action lies 
by the party to the ſuit, in which the * was. Or, by 
the ſheriff, 1 Com. Dig. 221, 


6. For a ale Misfeaſance. 


So an action upon the caſe lies for any malicious act to the 
damage of another: As, if a man pulls down tiles, or the 
wall of a houſe, whereby the timber is rotted, or corrupted. _ 
If a man threaten the tenants of another, whereby they de- 
part from their tenures. If he tear off the ſeal of a deed 
and-it is not neceſſary to ſhew, that it was the ſeal of the 
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party, or, chat the deed loſt its force. Reſolved. 2 cn. 
2 RED. 
But [ think theſe things bad better be ſhewn. 

If a man threaten the workmen and cuſtomers that come 
to his ſtone-pit, whereby he loſes the profit of it. If a man, 
who was permitted to occupy, a houſe, pull down, or deface 
the windows. So a leſſor may maintain an action on the 
caſe againſt a leſſee for waſte done, and need not bring an 
action of waſte. Vide ante, No. 2. Vide, Aftien upon the 
Caſe for negligence. Div. I. Ne. 3. 

So he, who hath the reverſion, or remainder in fee of a 

copyhold againſt the tenant for life of the ſame land, if 
he cuts down timber. Dub. 3 Lev. 131. Vide ante, Ne. 
2. 80, if a ſtranger hinder the lefſor from entering upon 
the land to view, whether waſte be committed. 
If a parſon permit his tithes after notice to lie upon the , 
land to the prejudice of the owner, unleſs he hinders the re- 
moval. So, if the owner hinder the parſon from carrying 
off his tithes. So, if a pariſhioner by cuſtom ought to de- 
liver to the parſon ſo many cheeſes in lieu of tithe- milk, and 
he tender them to the parſon, who refuſes them, ad per- 
mits them to remain at his houſe, whereby his houſe is da- 
maged ; an action lies againſt the parſon. 

If a parſon, &c. remove a grave-ſtone, or coat. armour of 
one deceaſed, out of the church. 

So, if a man entice a ſervant, or apprentice, out of ano- 
ther's ſervice. Or, retain him, knowing that he departed 
without licence. 

If a man malitics? claim a woman to be his wiſe, whereby 
ſhe loſes her marriage. 

If a man makes a falſe afidavit, and petition the commiſ- 
ſioners of cuſtoms upon it, whereby another loſes his office, 
1 Com. Dig. 221, 2. 

For falſely and maliciouſſy ſuing. out a commits of 
bankrupt againſt plaintiff, which is ſuperſeded, caſe lies 
notwithſtanding the Ay given by ſtatute. 2 * If. 


145. 
II. When it does not lie. 


But an action upon the caſe does not lie for riding, Skim- 
mington, Qc. whereby the plaintiff is diſgraced. So an ac- 
tion upon the caſe does not lie, where a man hath not ſuth- 
cient notice of his duty ; as, if a ſheriff return a juror, who 

Vor. I. M ſhewed 
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ſhewed him a charter of exemption, if he had not the writ 


de allacando; for the ſheriff cannot make a judgment of the 
validity of the charter. 1 Com. Dig. 222. 


TIL. The Proceeding in an Action for a Misfeaſance. 
| 1. The Declaration. 


The declaration in an action for misfeaſance in an officer 
muſt ſhew, that the defendant was an officer, that it was 
his duty to do, and that he acted contrary to his duty. As, 
if it be fora falſe return of a writ for an election to parlia- 
ment, he muſt ſhew that ſuch writ iſſued, and was delivered 
to the defendant, being ſheriff, who proceeded to the elec- 
tion, according to the exigence of the writ, and that the 
plaintiff was in due manner elected, but the defendant 
returned another elected. Com. Rep. 132. 1 L. Ray. 974. 

But if the declaration ſhews the misfeaſance, it is ſuffici- 
ent, though it omit ſeveral circumſtances not material: As, 
if the action be for tearing the ſeal from a deed, where- 
by an annuity or rent was granted, though it does not 
ſay. the ſeal of the grantor, or what ſeal, or that thereby 
he loſt his annuity, or the deed was void, or whether it was 
an annuity or rent charge. R. 2 Cre. 255. 

Yet, in ſuch caſes, it would be much better to ſpecify 
thoſe particulars, more eſpecially the conſequence ariſing 
from the act, whereby the plaintiff was injured. 


2. Pla. | 
To an action upon the caſe for a misfeaſance, the defend- 


ant ſhall plead, Not Guilty. Cro. Hl. 569. 
Or, Net Guilty, within fix years. Lut. gg. 


ACTION UPON THE CASE FOR NEGLL 
GENCE. %y 


I. When it lies. F 
1. for Negligence in a Man's Truſt. 
So an action upon the caſe lies for negligence in a man's 


duty, though it be non-feaſanc2; as, if by the * 
0 
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of a ſervant, cattle periſh. 1 Com. Dig. 223. Vide, Afton 
upon the Caſe for deceit. Div. I. No. 5. 


— 
— 


2. In his Office. Vide, Action upon the Caſe for Deceit. 
Div. 1. No. 6. Fer Misfeaſance. Div. I. No. 1. 

So it lies againſt an officer for a neglect of the duty of his 
office: As, if a ſheriff do not return a writ. Do not levy 
expenſis militis, Do not ſummon the tenant in a real action, 
whereby he loſes by default. Will not execute a writ of fet- 
ſin. Or, return a writ de coronatore eligendo 

So, if he do not deliver to the new ſheriff a /uperſedeas, 
Sc. by reaſon of which the plaintiff is taken in execution 
de nous. 2 

So, if an officer, whoſe buſineſs it is, refuſe to inroll a 
deed within the fix months. | | | 

If an archdeacon will not induQ a clerk, admitted and 
inſtituted. If the ordinary admit the clerk of another pa- 
tron, contrary to a verdict in a ure patronatus, If he do not 
take caution of a perſon excommunicated, before he be 
aſſoiled, if it be required. 

So, if a mayor at the election of a bridge- maſter, refuſe a 
poll, which is uſual, and return another elected. Vide, 
Action pen the Caſe for misfoaſance. Div. J. No. 1. 

If a lord in ancie:it demeſne, refuſe to hold his court. Vid 
Actien upon the Caſe. Div. II. No. 8. | 

If the chief magiſtrate of a borough refuſe the vote of 
him, who hath a right. Cort. per 3 J. Holt. acc. in B. R. 
but this judgment was in the houſe of peers reverſed by fifty 
peers, all the other judges concurring, except Trevor and 
Price, and ſixteen peers. 1 Salk. 20. Vide, Aion upon the 
Caſe. Div. II. No. 8. Vide, Action upon the Caſe for mii 
feaſance. * Div. I. Ns. 1. 

So, if a ſheriff, c. permit an eſcape upon meſne, or ju- 
dicial proceſs, an action upon the caſe lies againſt him by 
the common law. 80, if he permit a re/cous. upon judicial 
proceſs. Vide, Action upon the Cafe for miyfeaſance. Div, J. 
No. 5. Otherwiſe, if the reſcue be upon meſne proceſs. 
1 Com. Dig. 223. 

The reaſon of the difference is, that upon judicial proceſs 
he may take the poſſe comitatus, but not upon meſne pro- 
ceſs. I 1 
If the ſheriff permit the eſcape of a man committed by com- 
miſſioners of bankrupt, this action lies. Or, if a man taken 

| | M 2 upon 
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upon an excommunicato capiends, Or, taken upon a capias 
utlagatum before, or after judgment. | 

So, if a Cuftos Brevium keep records in his office tam neg- 
ligenter, that they are altered; though they do not appear 
to be ſo by his conſent, and attornies have always recourſe 
to the records there. Semb. per 1400 N. Tauiſden, cont. 1 Lev. 
64. d . 

So, in every cafe where an officer is intruſted by the 
common law, or by ſtatute, an action lies againſt him for 
a neglect of the duty of his office. So, an officer ſhall be 
reſponſible for a neglect in his ſervants. ' Vide, Action upon 
the Caſe for deceit, Div. II. 

So, for every fraud, or neglect in the execution of his of- 
fice. But, a ſheriff ſhall not be indicted or impriſoned for 
the fault of an under-ſheriff. 1 Com. Dig 223, 4. 


3. For a Neglect in deing that, which by Law he ought to do. 


So, it lies againſt him who neglects to do that, which by 
law he ought to do: As, if a man is bound by preſcription 
to pay toll, and refuſes the payment. Or, to provide beer 
for the beadle of the hundred, and does not do it. 

So, if the parſon is bound by preſcription to find a bull 
and a boar yearly for the increaſe of the cattle within his pa- 
riſh, and does not do it. But it does not lie, unleſs the 
_ plaintiff ſhew a preſcription for it. And, a conſideration 
for ſuch preſcription ; as, that the parſon hath an increaſe 
in his tithes, Ec. ' 

So, if a man, bound by preſcription to grind at a mill all 
grounded grain ſpent in his houſe in the ſame town, do not 

rind there. But a preſcription 1s not good, for all corn 
bd, or uſed in his houfe. Nor, for all corn uſed in his 
houſe; for then he cannot uſe any not ground, Nor, for 
all corn uſed, or fold by defendant. | 

Zo, if two join, as they may, for not grinding at the one 
or tlie other mill, it is not well to ſay, that he ought to 
grind at thoſe two mills, or one of them; but they muſt ſay, 
that all corn not ground at the one, ought to be ground at 
the other. | 

So, if a man bound by preſcription to repair ſences 
azainſt another, does not do it; whereby the cattle of the 
other periſh, Or, whereby cattle enter, and do damage. 
So, if bound to the repair of“ a bridge, by the negle& 

| | | whereof 
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whereof A. hath a ſpecial damage. Or, bound to repair a 
bank, does not do it, whereby the land of another is ſur- 
rounded. If a man who hath the upper room of a houſe 
doth not repair it, to the damage of him who hath the un- 
der room. 80, if he who hath the under room, does not 
under-pin and ſupport it. If a man does not repair the 
wall of his houſe, whereby his privy N 8 his neigh- 
bours. 

So, if a parſon, does not repair his parſonage, an action 
lies by his ſucceſſor for dilapidations. And if the defendant 
be afterwards ſued in the ſpiritual court, a prohibition lies. 
If a parſon doth not remove tithes ſet out, within a conve- 
nient time after notice and requeſt. Vide, Action * the 
Caſe for 'misfeaſance. Div. I. No. 6. 

So, if an under-lefſee for vears permit his houſe to be 
burnt, an action upon the caſe lies againſt him. Vide, Ac- 
tion upon the Caſe for misfeaſance. Div. I. No. 6. 80, if an 
under-leſſee at will permit waſte. 1 — 

So, where by cuſtom a man is obliged to do a thing, if 
he does it not, an action upon the caſe lies. As, where by 
the cuſtom of the realm the major part of part-owners bind 
the whole, if the greater number of part-owners in a ſhip 
agree to a voyage, and the others diſſent, an action upon the 
caſe lies againſt the diſſentients. If, by cuſtom, every inha- 
bitant of an antient tenement in ſuch a town ought to bake 
at one bakehouſe there, an action upon the caſe lies againſt 
1 = who does not do ſo. 

If a man having a common ferry by preſeription, do not 
repair it. But it does not lie for not maintaining a ferry, 
without a ſpecial damage, any more than fot a common nu- 
ſance. 1 Com. Dig. 224, 5. aan Action pon the Caſe ye 
a e Div. 2 I. 


— to do tht which be hath inlariaon; Fas 
Aue upon the Caſe for Magfenſance. Div. J. No. 3- 


If a man neglect to do that which he hath undertaken to 
do, an action upon the caſe lies: As, if any one, who is not 
a common carrier, undertake to carry goods, and deliver 
them at ſuch a place; if he does not carry them, an action 
upon the cafe lies. Though the plaintiff do not agree for a 
price certain, but ſays, he will content him. 

So, if a man lend his horſe, or other profitable cattle to 
another gratis, he is bound to a ſtrict care; and therefore, 
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if he neglect to take due care of it, an action upon the caſe 
lies: * if he do not ſhut the ſtable, and it is ſtolen. Other- 
wile, if it be ſtolen without his default, or any neglect. 

But, if there be not any neglect in the defendant, an ac- 
tion upon the caſe does not lie againſt him, though he do 
not perform his undertaking : As, if he be diſabled - the act 
of God ; As, if a man promiſe, to re- deliver an horſe upon 
requeſt, and the horſe dies, without his default, before a a 
requeſt. 1 Cam. Dig. 225, 6. 

A ſuip- maſter who undertakes to carry goods ſafe, muſt 
deliver them ſo, unleſs damaged by the act of God, or the 
king's enemies; plaintiff need only prove their good order 
when delivered on board, and their being damaged when 
delivered out, evidence hall not be allowed to ſhew that 
defendant was careful, Thus, if a puncheon of rum is 
ſtaved in letting down, or there is a lake, whereby goods 
are damaged. 1 Milf. 281. 

I conceive this turns upon defendant's poſitive promiſe to 
deliver ſafe, and its not von i the act of God, or the king's 


enemies. 


I, The Declaration. 
In his Office, Oc. 


In an aQtion againſt a ſheriſf, c. for an eſcape, the plain- 
tiff muſt ſhew a judgment againſt him who eſcaped. - R. x 
Lev. 194. And ought to ſay directly, that be recovered, 
and not, whereas be had recovered. Semb. 1 Sid. 306. 

If an eſcape be out of the compter upon a plaint before one 
ſheriſf of London, the action ſhall be againſt the two ſheriffs, 
R. Carth. 145. | 

But in an action for an eſcape, the plaintiſf need not ſhew 
how the debt in the original action became due. Lut. 1 10. 
Nor the original wich all the proceedings thereon, for it is 
ſuikcient to begin, for that whereas he recovered, c. R. Cro. 
El. 877. Nor ſhew the original, Oc. though the eſcape 
was of one outlawed by me/ne proceſs, for it is ſufficient to 
ſay, wwvhereas be had impleaded, Sc. Lut. 111. Nor ſhew 
that he did nat find bail, though the precept in the campter 
be, wnleſs. in the, mean time be find manucaptors ; for it will 
come from the other ſide, if he found them. R. Sho. 162. 
Nor ſay, that the debt was not ſatisfied, for it ſhall not be 
ſuppoſed. R. 1 Aol. 47. 


As 
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As to this laſt point, T never faw a declaration for. an 
eſcape, without an averment that the debt was, and ftill 
remained, -unpaid. | | | 


2. Pla. 


To this the defendant ſhall generally plead, Not guilty. 

But if the action be for not returning a writ, Sc. the 
defendant may plead, that it belonged to another. 

So, in an action for an eſcape, the defendant may plead, 
that he did not permit him to go at large. 5 Co. 89. a. 10 
Ed. 4. 10. b. ; 

Sed. gu. if this plea does not amount to the general iſſue ? 

So, he may plead, Nul tie] Record. R. Hob. 209. So, 
that he did not arreſt Af. Ent. 14. But I conceive this may 
be given in evidence, under the general ifſue, and where- 
ever the merits may be given in evidence under this plea, it 
is certainly the moſt eligible. _ | 

The defendant may plead, that the perſon who eſcaped 
was recently purſued. 3 Co. 52. Vide Ent. 195, 198. And 
by the at. ; & g W. 3. c. 27. it ſhall not be allowed in 
evidence, without plea. By the ſame flat. plea of freſh pur- 
ſuit ſhall not be allowed without an affidavit, that the eſcape 
was without conſent. And, I think that ought to be ſhewn 
by the ple. 

The defendant may plead, that the party was reſcued after 
an arreſt upon meſne proceſs. Vide 5 Com. Dig. 196. for va- 
rious authorities, pro et con. I conceive it may be pleaded. 
Vide the following caſes. | 
A reſcous, (upon meſne proceſs,) may be pleaded, without 
ſaying, that he returned the reſcous. R. 2 Lev, 144. 3 
Lev. 46. ey 

If an action be for a voluntary eſcape, he may take by 
proteſtation, that it was not voluntary, and plead fre/b pur- 
ſuit. R. 1 Vent. 217. There is no need to traverſe, that 
the eſcape was voluntary. R. Lat. 201. | 7 
- But the defendant cannot ſay, that the party afterwards 
appeared at the return of the writ. Zut. 72, | 

So, the defendant cannot plead a reſcous to an eſcape up- 
on a judicial proceſs. R. 3 Lev. 46. R. Mo. 8 2 
I have elſewhere aſſigned the teaſon, becauſe he might 
have the aſſiſtance. of the pee comitatus, which he could not 
largo upon wolf proceſs” i 7 OE RI. 
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It is ſaid, that to every action on the caſe for misfeaſance 
or nonfeaſance, the defendant ſhall plead, not guilty. 1 Com. 
Dig. 196. 3 | . 

But, in an action on the caſe for nonfeaſance, it was re- 
ſolved, that the defendant ſhall not plead not guilty, though 
in an action for misfealance he may; for not guilty to non- 
feaſance are two negatives which do not make an iſſue. Cre. 
EI. 569. 1 

I, however conceive, that where the declaration ſtates, a 
neglect, or poſitive refuſal, in or by the defendant to do, 
what he ought to do, as that is an affirmative, the plea of 
not guilty applies to it, and that being the giſt of the action, 
the plea is good. 

It is not any plea, that the defendant made the thing 
more beneficial to the plaintiff; for this being a voluntary 
act, it does not excuſe him for the negle of his duty: As, 
in an action upon the caſe for not keeping a ferry, it is no 
plea, that he erected a bridge, which was more commodious. 


R. Sho 257. Vide 1 Salk. 12, N 
5. For a Neglect in taking care of his Dog, Horſe, Cattle, &c. 


An action upon the caſe lies for a neglect in taking care of 
his cattle, dog, &c. As, if a man ride an ray horſe in 
Lincoln's-Inn-Fields, (or other public place of reſort) to tame 
him, and he break looſe, and kick the plaintiff. And, it 
lies againſt the maſter, and ſervant, though the maſter was 
abſent; for it ſhall be intended, that the ſervant did it, by 
order of his maſter. 2 Lev. 172. | 

That it lies againſt the maſter, or ſervant there cannot be 
a doubt, but I never knew an inſtance, where the action 
was againſt both, 

This action lies, if a man permit a mad bull to go at 
large, knowing he was mad, whereby the plaintiff was gored. 
Otherwiſe, if the declaration do not alledge, that the de- 
fendant knew it. Reſolved after verdif, Lat. go. Vide Salk. 
602. a | 
So, it lies, if a man keep a dog, knowing him to be ac- 
cuſtomed to bite ſheep, who bit the plaintiff's ſheep, where- 
by they died. The /cienter muſt be proved in evidence. 
So, with reſpect to a dog, or a boar, biting and injuring 
any kind of cattle, &c. 5 e e L 

So, it lies, if a ſoldier, in training, diſcharge his muſquet, 
and caſually, and againſt his will, wound another. Other- 
is | : wiſe, | 
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wiſe, if he ſhews that it was by inevitable neceſſity, and 
without his fault. If the king's collector diſcharge his piſtol 
to avoid miſchief, and the plaintiff caſually paſſes by, and is 
wounded, againſt the defendant's will. 2 Fon. 205. 

But, if a man hath a tame fox, which eſcapes, and be- 
comes wild, and does miſchief, the owner ſhall not anſwer 
for ihe damages done afterwards. | 

If a dog chaſes theep, Oc. without ſetting on, or notice 
before to the maſter, an action does not lie. So, if a maſter 
ſet on his dog to chaſe ſheep out of his land, and the dog 

urſues them into another's land, and the maſter recalls 
his dog, as ſ5on as he ſees it, an action does not lie. 1 Com. 
Dig. 220. | | 
If a dog hath once bit a man, and the owner, having no- 
tice, keeps him and lets him go about, or lie at his door, 
action lies againſt him by a perſon bit, though it happen by 
his treading againſt the dog's toes. Stra. 1264. 


I. The Declaration. 


A declaration for a neglect in keeping a dog, horſe, cattle, 
Sr. mult ſhew that the defendant Enew of the miſchievous 
quality. And if ſciens, or /cienter, is omitted, it will be bad 
after verdict. R. Salk. 662. 

But thnt. he had a fow that uſed to bite animals, will be well 
after verdict, for it will be intended to have been proved, 
that they were animals of which the defendant had notice, 
and the biting of which was a damage and loſs to the plain» 
tiff. Bid. 


2. The Plea. 


To ſuch action, the defendant ſhall plead, mot guilty. 
Or, that the dog made an aſſault upon his dog. | 
But, in general, to every action dn the caſe, for a-misfeas + 
ſance, the proper plea is, not guiliy. A + 


6. In keeping his Fire, 


An action upon the caſe heretofore lay upon the general 
cuſtom of the realm againſt the maſter of an houſe, if a fire 
kindled there, conſume the houſe, or goods of another. 
1 Com. Dig. 227. where a variety of caſes are cited, ſhewing 


7 and agaigſt whom, the action would lie, which I omit, 
or 5 \ 
By 
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By Hat. 6. Anm. c. 3. (made perpetual by ro Ann. c. 14.) 
wy action ſhalt he againſt any perfon, in whofe houſe or 
chamber any fire accidentally begins, nor any recompence 
be made by him for any damage occaſioned thereby. 

It lies not upon the cuſtom of the realm, if a man ſhoot 


z gun at a fowl, and thereby light a fire which burns the 


houſe of another. Semb. Cre. Eliz. ro. Yet an action up- 
en the cafe lies, generally. Cro. El. 10. Vide Aion upon 
the Caſe for Mieafſaunce. Div. I. No. 4. Action upon the 
_ eaſe, Div. II. No. 3. 


II. Action againſt a Common Inn-keeper. 
1. When it lies. 


An action upon the caſe lies upon the common cuſtom of 
the realm againſt a common innkeeper, if the goods of his 
gueſt are ttolen or loſt by the negligence of him or his ſer- 
vants. A man, whocontinues for a week, or more in term, 
is a gueſt, Soldiers quartered there for 14 days are gueſts, 
And an innkeeper is chargeable for deeds, obligations, and 
all other moveable goods, though the gueſt hath the key of 
Ris chamber delivered to him, and does not ſhut the door 
of his chamber. Or, if the gueſt goes to view the town 
for any time. Or, goes ont, and ſays that he will return 
at night. Or, is abfent for two or three days, if the goods 
are beneficial to the innkeeper in the mean time; as an 
horſe, Wc. So it lies, though the gueſt ſtays for a week, 
or more. So it lies, though the goods are put by the inn- 


keeper out of his inn; as, if an horſe be put into a paſture, 
without the direction of the owner. Or, by his direction, 


and there loſt by the fault of the innkeeper or his ſervants, 
who leave the gate open. So, it lies though the innkeeper 
be of non ſane memory, and the gueſt knows it. Or, be an 
infant. (count. 1 Rol. 2.1. 43.) Or, abſent, for his ſervants 
ought to have the care of his gueſts in his abſence. Though 
the abſence be by action of law. 

So it lies, though the innkeeper doth not know any of 
the robbers. | 


The mafter may have an action for goods loſt at an inn, 
where his ferrant was 2 gueſt. Ho, if his friend, who car- 


ries money for him, be the gueſt. Semb. Yeo. 162. 1 
Com. Dig. 228. ark, ebooks N 
I conceive there is not any occaſion to run any riſque, by 


fuing in the owner's name, as J apprehend, the friend might 


bring 
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bring the action in his own name, and declare as of the loſs 


of his own money, as he had a ſpecial property.  _ 


If a common carrier be robbed at an inn, wherein he is a 
gueſt, the owner ſhall have the action. Per two F. 
Dal. 8. | 

The obſervation I have made above, will apply, in my 
opinion, to this caſe, alſo, | 


The Declaration. 


The declaration muſt ſay, that the defendant has a com- 
min inn, but it need not be ſaid in the writ. And if the 
cuſtom be alledged for a common inn, and then it is ſaid, 
that the plaintiff war a gueft in the defendant's inn, without 
ſaying common inn, it is ſufficient, after verdict. And a 
miſ-recital of the cuſtom does not hurt; for it is the com- 
mon law. And therefore, if the plaintiff alledge, that the 
defendant ought to keep the goods of his gueſts, and of all 
other ſubjeFs brought into his inn, it is good; for ſufficient 
is alledged to maintain his action. 1 Com. Dig. 228-9, 


2, When it dees not lie, 


An action does not lie, if it be not a common inn: As, 
if a man loſe goods, who lodges at a private houſe. - Or, 


who hath a lodging aſſigned him, by the chamberlain of our 


lord the king. So, it does not lie, if a man hire a chamber 
in an inn for the term; for he is a leſſee. 80 it lies not, if 
a man be at a common inn as a friend, or a neighbour, not 
as a gueſt. Or, if a man be a gueſt, but deliver goods to 
the inn-keeper upon another account. Or, leave goods 
there, and is abſent for two or three days, and they are Joſt 
in his abſence; when the inn-keeper had not any benefit by 
them in his abſence. | | 67 2000 e 
So, it does not lie, if the goods are loſt without any fault 
of the inn-keeper; as, if the gueſt order his horſe to be put 
to paſture, and he is loſt there, without any negle in the 
inn-keeper. If the gueſt be robbed by his own ferrant, or 
companion. Or, by any ane, whom the gueſt defires may 
be lodged with him. Or, if the inn-keeper is defirous of 
locking up the goods, ſaying, that he cannot otherwiſe 
warrant them, and the gueſt refuſes. 


So, if the inn-keeper ſays, that his houſe is full, and the 


gueſt offers to be lodged among the other gueſts; for an 
r K 


( 272 ) 


aQion lies for the refuſal, if the inn be not full. So, if the 
inn be broke open by the king's enemies. 1 Com. Dig. 229. 


8 


Plea in this Aion. 


To this action the defendant ſhall plead, Net Guilty. 
Though he has, matter of excuſe : As, that his inn was 
full, Wc 1 Ard. 29. 


2 * ben an Inn. kerper ſpall detain an Horſe for his _— 


If a horſe be ſent to a common inn by a gueſt, the inn- 
keepet may detain him, until he is paid for his eating, by 
the cuſtom of Lond;n; and he bath the horſe as a diſtreſs 
until payment. So, by the common cuſtom of the realm. So, 
if an horſe be ſent to a common inn by the owner. Or, if 
the owner agree, that the inn-keeper ſhall detain him until 
he is paid. So, if an horſe be ſent to a common inn by a 
ſtranger. {Per Dod. but three F. Semb, cont. 1 R3l. 449. ) 
And — the owner direct that his horſe ſhall Had no 
more food, he ſhall pay for it afterwards, otherwiſe the 
inn-keeper will loſe the horſe, which | is his ſecurity. 1 Com. 
Dig. 229, 30. 

If the horſe is once out, he cannot detain him for what 
was due before, on his coming in again. Stra. 556. An 
inn-keeper cannot fell the gueſt's horſe, for keeping except 
in Lonuon. Ibid. 

2. If che cuſtom of York, is not, in this on ſimi- 
lar to that of London 

I ought to obſerve here, that doubts have ariſen with re- 
ſpect to ſtage horſes, that put up regularly, at certain inter- 


vals, at an inn, whether an inn-keeper might not detain 


them for what was due before, he, when he let them de- 
part, depending on their return: So, as to dyers, dying 


cloths conſtantly for merchants, factors, Oc. and of courle 


depending upon other cloths coming in, upon which they 
ſuppoſed they would have a lien, for what was due before, 
however, I ſubmit to the learned, whether the former doc- 
trine was not the law of the land ? 


II. Action 


1 JI —_—_ cet. Sr. Md. - a 
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II. Actian againſt a common Carrier, 
1. When it lies. 

An action upon the caſe lies againſt a common carrier, 
who carries goods for hire, if the goods miſ-carry. Soy 
againſt a common hoy-man. 80, againſt a ited. ſhip 
for goods, which he carries; for he hath hire, though he 
be paid by the owner, and the owner is paid by the mer- 
chant. So, againſt a ſtage coach-man for goods, which he 
carries for hire. So, againſt the part-owners of a ſhip, as 
well as againſt the maſter. But all the part-owners ought 
to be joined. Though the plaintiff did not know, that there 
were more owners than the defendants; for if he takes no- 
tice of any, he ought to take notice of all. Reſolved. 3 Lev. 
259. Sho. 29. 

But, if the defendants who are ſued, do not plead in 
abatement, that there are other perſons, who ought to be 
joined, and who are not named, but plead non aſſumgſit, the 
plaintiff will be intitled to recover. | 


This action lies againſt the executor or adminiſtrator of a 
carrier; for it is founded upon the contract. And it lies, 


— — — 
- ——_ 


though there was no averment for a price certain; for a 


common carrier may have a quantum meruit. 

It lies, though the carrier, hoy-man, maſter, &c. hath 
the uſual number of ſervants to take care of the goods. 
Though the owner be preſent with the goods: As, if the 
owner goes in a {tage-coach ; if the coach-man hath a diſtinct 
price for the goods. Per Colt at Guildhall. 1 Salk. 282. 

So, I conceive w here the owners of the coach engage to 
take a paſſenger, and goods, not exczeding ſo much in 
weight, ſor one ſpecific ſum. . 

This action lies, though the owner after the delivery of 
the goods to the hoy-man, goes in the ſame veſſel, and there 
aſks another to hold them in the veſſel; if the hoy-man be 
not diſcharged. Otherwiſe, if the owner goes in the coach, 


Sc. though the goods were delivered to the ſervant, and he 


gave him a gratuity. 1 Sa/k. 282. 1 Com. Dig. 230. 

Theſe kind of caſes muſt in general, depend upon their 
particular circumſtances. 

This muſt mean, where the coach-man 1s not paid for 
the carriage of the goods, in any manner, in which caſe, 
the goods are, by implication of law, under the care of the 
owner, not of the coach-man. 5 

; This 
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This action lies, though the carrier be robbed. Becauſe 
he hath hire. Ir lies, although he had a ſufficient number 
of ſervants to conduct the waggon, or ſhip, but they are 
vanquiſhed by force. | 

So, though a ferry-man, not knowing the value of the 
goods, in a tempeſt throws them into the ſea. 1 Com. Dig. 
230. cites, Refolved, Al. 93. Cont. Refolved 2 Bulſt. 280. 
1 Rel. 79. 

I nnd confeſs, with ſubmiſſion to ſo high an authority ag 
Lord Ch. Bar. Comyns, I think the contra reſolution right; 
for, ſurely, the life of man is much more valuable, than the 
moſt precious goods; it muſt be juſtifiable, in the eye of 
reaſon, and befides, it is the act of God, againſt which the 
law can never preſume, that man will preſumptuouſly un- 
dertake. | 

According to Holt, the maſter of a ſhip ſhall not be charg- 
ed, if he be robbed upon the high fea. 1 Com. Dig. 230. 
This, I conceive, muſt mean by pirates, 7. e. by a ſuperior 
force, the ſhip being manned, Wc. in the uſual manner, and 
the robbery coming within the common exception of the 
perils of the fea. 

The maſter of a ſhip ſhall not be charged, if he throws out 
goods in a tempeſt, for the ſafety of the ſhip, and the lives 
of thoſe on board. 1 Com. Dig. 230. cites 2 Bulſt, 280. 

But this action lies, though the carrier did not know what 
the goods were. And, if the carrier demand what the goods 
are, and is anſwered, lle, or ſuch like goods, when it is mo- 
ney. Otherwiſe if the carrier declares, that he will not an- 
ſwer, if they are other goods than fuch. And, if the car- 
rier be miſ informed of the value, or quality of the goods, 
this may be in mitigation of damages. 1 Com. Dig. 230, 1. 

A think where a carrier, by advertifements, hand bills, 
Sc. makes it publicly known, that for the carriage of mo- 
ney, plate, jewels, Sc. he will have a much larger price, 
thau for other goods of equal bulk, and weight, and a per- 
ſon ſends any of thoſe articles to be carried, not as ſuch, but 
as common articles, to be carried for common price, if they 
are loſt, the owner ought not to recover any thing, for he 

has been guilty of a grols fraud, and put the defendant off 
his guard. | 

If a perſon deliver goods to be carried to the ſervant of a 
ſtage-coach, above the uſual weight in ſuch ſtage, without 
an agreement to pay for them, the maſter ſhall not be — 


(s 
if they. are loſt. Per Holt, & in. 625. So, if money 26-0 


| livered in a bag to a carrier for 200. and carriage is paid 


only for ſo much, the carrier being robbed, ſhall not anfwer © 
for more. R. Carth. 486. 

The maſter of an hoy fhall not be chargeable for goods 
loſt or damaged by a tempelt. Semb. Sera. 128. 

A carrier is an{werable for money in a box, though not 
delivered to him as ſuch; unleſs he aſks, and the other de- 
nies, or unleſs he accepts conditionally, if there be no meney. 
Stra. 145. 

Vide ante, my obſervations. 

If a man ſend his ſervant with his goods, who locks them 


uß in the lighter, the lighterman is not liable, for the goods 


were not in his poſſeſſion. $7ra. 690. 
When an action lies againſt him, who undertakes to cat- 


ry, Fide Aion upon the Caſe for misfeaſance. Div. J. No. 3. 


2. Declaration. 


The declaration muſt be upon the cuſtom of the realm. 
And muſt expreſs the goods, with the fame certainty, as in 
trover. 1 Com. Dig. 231. 

But you may, in general, declare in gm. As to 
expreſſing the goods with certainty, you may in the decla- 
ration inſert any quantity and ſpecies of goods you pleaſe, 
and prove what you can. 

: 


3- Plea. 


To this action the defendant may plead, Net Guilty. But 
anciently, — — anſwered to the neglect particularly. 
1 Cam. Dig. | 

If the Aden is founded upon the cuſtom of the realm, 
Not guilty, is the proper plea. 

If founded upon an undertaking, an gn 7, is the pro- 
per plea. In either caſe, if the defendant can anſwer the 
charge, he may give his merits in evidence, under the ge- 
neral iſſue. 

It is ſaid, that to an action founded on the cuſtom of the 
realm, he may plead, non afſumpſit. Stra. 574. 

It may be ſo, becauſe if he was full, and could not, and 
conſequently refuſed to carry, he may well fay, he did not 
umdertale to carry, and if he did not accept to carry, he 


did not undertake, and if he did not undertake, expreſsly 


O 
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or tacitly, he is not liable; however, at all events, Not guilty 
is the belt plea, to an action founded on the cuſtom. 


ACTION UPON THE CASE FOR A 
NUSANCE. n 


FT. When it lies. 


An action upon the caſe lies for a nuſance to the habita- 
tion, or eſtate of another: As, if a man build an houſe 
hanging over the houſe of another, whereby the rain falls 
upon it. If a man dig a pit in his land, fo near that m 
land falls into the pit. 50, if he ſtop the ancient lights of 
another's houſe.” So, if a man build a new houſe, and af- 
terwards grant the adjacent ſoil, and the grantee by an edi- 
fice upon it, ſtop the lights of the other houſe ; though it 
was not an ancient houte. And, if by throwing logs, &c. 
he ſtop the lights of the other houſe. 

So, a cuſtom, that one may build upon a new foundation 
to the obſtruction of ancient lights, is void. 

So, if a man erect any thing offenſive, fo near the houſe 
of another, that it becomes uſeleſs thereby : As, a ſwine- 
fly, or a lime-kiin, or a dye-houſe, or a tallow-furnace, 
But, if he be a chandler, Quere? 1 Rel. 88. J. 48. 2 Rol. 
139. J. 2. 

5575 a privy, or brew-houſe. Or, a tan-fatt. Or, a ſmelt- 
ing-houſe. Or, a ſmitl's-forge. 1 | 

So, if a man erc& a waſh-houſe, ſtable, &c. and put 
filth in it to the annoyance of a garden. | 

So, if a parſon permit the tithes to continue upon the 
ſoil; — 5 the graſs there is corrupted. Or, a vendee 
of hay after the time agreed for carrying it away. 

So, if a leſſce over-charge his room with weight, where- 
by it falls upon the cellar beneath; an action upon the caſe 
lies againſt him. | 

So an action upon the caſe lies, if a man ere a mill ſo 
near to my ancient mill, that the water to my mill is di- 
verted, or obſtructed. So, if there be a new mill upon a 
ſtream, that was not uſed to be diverted. So, if part only 

of the ſtream is diverted. So, if he ſtop a water-courle, 
whereby land is overflowed. 

So, if one erect a ferry, ſo near to my ancient ferry, that 
it is a prejudice to me. So, if without warrant he erect a 

| market, 


3. 
—7 * 
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market, to the prejudice of another market. So, if he 
hath a patent for a fair or market in the next town to my 
fair or market, and upon the ſame day. 80, if it be upon 
another day, and at ſeven miles diſtance, being without war- 
rant, and found tomy prejudice; 3 prejudice appears. 
R. after verdict. 2. Sand. 172. 1 296. Ray. 195. 

So, if water was uſed to run to a well, and from thence 
to his houſe, and one diverts the ſtream from coming to the 
well. 

If the foil, over which another hath a way, be ploughed 
by the tenant of the land, it is a nufance. 1 Com. Dig. 
231, 2. 

27 a man fixes a ſpout to his own houſe, from whence the 
rain falls into the yard of another, and hurts the founda- 
tion of his buildings. Fort. 212. 

It is a rule founded in | equity, and was 2 maxim of the 

ancient Roman 10. | p 


II. By Whom, or againſt Whom it lies. 
If the nufance is to the damage of the inheritatice, he in 


reverſion ſhall have an action for it. And likewiſe the te- 


nant in poſſeſſion, for the' damage to his poſſeſſion; So, for 
a nufance in the life of a teſtator continued afterwards, the 
deviſee ſhall have an action. 

An action upon the caſe lies for a nuſance to the freehold, 
though the plaintiff might have an aſſiſe, or quod permuttar. 
An action upon the cafe lies againſt him, "who erects the nu- 
ſance. 80, againſt him who —.— a nuſance, erected 
by anocher: As, if A. divert water ipe and cock to 
his houſe; an action lies againſt his be Are after his death, if 
ſhe lives in the houſe, arid uſes the water; for every turn 
ing of the cock is a new nufance. 

So, if a man erect an houſe, or mill, to the nuſance of 

every occupier afterwards is ſubject to an action 
for the nuſance. So, if a man recover againſt A. for the 
erection of a nuſance, he may afterwards maintain an action 
againſt him for the continuance, though he hath made a 
leaſe of it to another. Or, may have it againſt the leſſer of 
A. for the continuance, at his election, | 1 Com. Dig. 232 


0 b 


Vor. I. b4) | 4 N. 3 i . 
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V. When it does not lie. 


An action upon the caſe does not lie upon a thing done 
to the inconvenience of another: As, if a man erect a mill 
near to the mill of another; whereby the other loſes part of 
his profit. 1 Rel. 107. J. 20. 11 A. 4. 47. b. Where the 
former mill hath not been erected from time immemorial. 
1 Leo. 273. If a man ſet up a ſchool fo near my ſtudy, who 
am of the profeſſion of the law, that the noiſe interrupts my 
ſtudies. If a ſchool-maſter ſet up a ſchool near the ſchool 
of another. If a man build an houſe, whereby my proſ- 
pet is interrupted. If a man convert land to paſture, 
where none but A. had paſture before; whereby A. is preju- 
diced. Sed gu? | 

if a foreigner uſe a trade within a borough, to the pre- 
judice of a freeman, unleſs he is reſtrained by cuſtom, or a 
by law. 

7 it does not lie for a reaſonable uſe of my right, though 
it be to the annoyance of another: As, if a butcher, brew- 
er, &c. uſe his trade in a convenient place,, though it be to 
the annoyance of his neighbour. 

If a man build an houſe, and make cellars in his ſoil, 
whereby an houſe newly built upon adjoining ſoil, falls down. 
R. 1 Sid. 167. R. 2. Rol. 565.1. 5. 

It is to be preſumed that in this caſe, tho defendant was 
not guilty of any wilful misfeaſance, or of negligence, and 
only uſed his own ſoil in a proper manner, and that the 
firſt builder was in fault, in building too near the ſoil of 
the other, without attending to the contingency, that a cel- 
lar might be afterwards dug in the adjoining ſoil, for cer- 
tainly the law will not permit the owner of land adjoining 
to mine, ſo to build, as to prevent me from the proper uſe 
and enjoyment of mine. en . 
his action does not lie, if a man by building ſtop lights 

newly made in the houſe of another. 1 Sid. 167. 1 To 
122. 1Pent.237.239. Though the lights have continued 
for thirty or forty years. R. Cro. Elia. 1188. 

The obſervations above apply in this caſe. But, if thelights 
are ancient, i. e. from time immemorial, we have already 
ſeen, they muſt not be obſtructed, and the reaſon ſeems to 
be, that the owners of the adjoining land, have by ſo long 
a ſilence, given a tacit conſent, and the owner of the build- 
ing ſeems to have acquired a kind of preſcriptive rlght, 


to prevent building near enough to obſtruct the lights. 


This 
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This action doth not lie, if a man make a ditch in his waſte, 
* lies near the highway, within 36 feet of the high- 
way, into which the horſe of another falls; for the duch 
in his own foil was no wrong to the other, but it was his 
fault, that his horſe eſcaped into the waſte. 

So, if a man in London erect upon an ancient foundation 
an edifice, which obſtructs as ancient Rehe of * adjoin- 
ing/ houſe. 

So, if a man uſe water in his own land out of a water- 
courſe running through his land to the pond of B. whereby 
B.'s pound is not ſo full; if he do not divert the water- 

courle. 

- **So, an action upon the caſe does not lie, if the defendant 
prevents an exceſs in the plaintiff's uſing his right: As, if 
A. had lights in an ancient houſe, and he re- builds his houſe, 
and makes lights in other places, and larger, to the incon- 
venience of the defendant. Sed qu? 

So, an action upon the caſe docs not lie for a common 
| nuſance, without a ſpecial damage: As, if a man make a 
ditch in an highway, whereby A. cannot uſe it. If a man 
ſtop a common ferry. Vide Aftion upon the Caſe for negligence. 
] Div. J. No. 3. 

Otherwiſe, if there be a ſpecial damage: As, if a man 
make a ditch in the highway, and my horſe falls into it. 
Or, if my ſervant falls in, and maims himſelf, whereby I 
loſe his ſervice, So, if by logs in the highway, my horſe 
falls with me. If by ſtopping the highway, a man is con- 
trained to uſe a 6 and more difficult way. Or, if by 
ſtopping the way, the ſale of his coals is hindered in an ad- 
jacent colliery. [1 L. Ray. 486, c.] A fortiori, if by the 

obſtruction of the ſale, his coals are damniſied. Bid. 
| Yet the ſpecial damage muſt be direct, not conſequential; 
and therefore it is not ſufficient toſay, that he was ſtayed for 
a little time, * his affairs were I 1 322 


* 233, 4% : 
. What Remedy for a me, 


Ant d 18 > 
1. ee, or Afion upon the Caſes; wfrtd.- ind 
8 a * ks po a freehold, the plaintiff . an 
aſſize, or an action upon the caſe, at his election. Vide ante, 
Div. II. But if the nuſance conſiſts in nonfeaſance, he ſhall 
not have an aſſize. Or, if — be done to a leſſee for — 
2. | 


3 


3 
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If the nuſance be continued, an action lies againſt the heir, 
or alience of him, who erected it; for the continuance is 
a new nuſance. Vide ante, Div. II. 1 Com. Dig. 234. 


2. QAuod permittat. 


90 a man may none a quod permittat againſt him, who 
erects the nuſance, to remove it. Or, againſt his heir, or 
alienee. Whether the erection be by the tenant himſelf, or 


a ſtranger. 1 Com. Dig, 234. 
3. Indictment. 


So an indictment lies for a common nuſance. After a 
conviction, if the defendant will not remoye it at his charge, 
a vit goes to the ſheriff to remove it. 1 Com. Dig. 235. 


4. Probibition for Removal. 


So a writ iſſues to remove a nuſance in vicit, et venellis vil. 
le. So an inhibition may be granted to remove a ſtage for 
rope-dancing, a bowling: alley, &c. where it becomes a nu- 
ſance. So, for erecting a play-houſe, where it will be a nu- 
ſance. So, a man may enter to abate a private nuſance: as, 
if a houſe hangs over, he may enter, and throw down the 

part hanging over. If a nuſance be done to my mill, land, 
&e. T may remove it. So, if it be a common nuſance: as, 
a gate erected a- croſs an highway, any one may throw it 
down. And a man may enter into the Toil of another, 
when it is neceſſary, to remove a nuſance. And may juſti- 
fy the cutting down of a gate, &c. which is a nuſance {Cyo. 
Cre. 185. Fon. 221.) Pide Salk. 458. OO 
But certainly, unuſual violence or wilſul neglect, cannot 
be juſtified. Oe Rr OE OY 
A man may remove a houſe, that is a nuſance without re- 
ueſt. 5 Co. 101. 4. * * 
But this ſeems ſummum jus, and what I ſhould never re- 
commend, for ſupp ung thing wrong done, and an ac- 
tion brought for that, in ſuch cafe, a jury would probably 
be inclined to give, and I think would be juſtified in giving 
large damage. | 
A man may remove a houſe that is a nuſance, before any 
damage happens. Bat he cannot remove, before it becomes 
a nuſance, or a nuſance is erected: as, 'he-cannot remove 
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ſcaffolds, & c. for erecting a building, which will be a nu- 
ſance when finiſhed. Nor, the foundation. of a — 
which will ſtop his lights, when erected. 3 Bulft. 1 96. 

But in this caſe, I would adviſe notice in writing to be gi- 
ven to the perſon building, not to proceed, and that if he 
does, and the lights ſhould be obſtructed, that the building 
ſhould be pulled down ; otherwiſe, if I ſuffer the building 
to proceed, until completed, without objection, I do not 
know that I ſhall then have any right to pull the building 
down. So, if a man erects part of his building, upon my 
land, and completes i it, I knowing thereof, and not object- 
ing, the law will not permit me, afterwards to pull it down, 
I having tacitly conſented : and ſo it hath been determined 
by Lord Mansfield at Ni Prius, ana the determination 
paſſed, without objection. 

The party removing a nuſance, cannot after removal, de- 
ſtroy the materials. Nor cut down, nor do any damage, 
after the nuſance is abated, or in the abatement, unleſs ne- 


ceſſary. 1 Com. Dig. 235. 


J. The Proceeding in an . upon the Caſe for 2 
Nuſance. 


De Declaration. 


In an action upon the caſe for a nuſance, the plaintiff 
muſt ſhew himſelf intitled to the thing, to which the nuſance 
was done, at the time of the nuſance ; as, in an action upon 
the caſe for diverting his water-courſe to his mill, he muſt 
ſhew that he was ſeiſed of the mill at the time. 80 he ought 
to ſhew, that the diverſion was a prejudice to his mill, If 
the declaration ſhews a continuing nuſance, it is not ma- 
terial, though the firſt nuſance was before the plaintiff was 
intitled. 

If the plaintiff alledge, that his father was ſeiſed, and 
died ſeiſed and a deſcent to himſelf, by virtue whereof he 
was ſeiſed, without ſaying, that he entered; for a ſeiſin in 
law is ſufficient in this action. 

So, if the plaintiff alledge, that his houſe, mill, &c. was 
an antient houſe, &c. without preſcribing for it. Or, that 
it was ab antiquo ereftum ; for that is tantamount. 

So, in an action for a nuſance, if the plaintiff alledge, that 


he was poſefſed of ſuch an houſe, &c. in which he ought to 
have 
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hare ſo many lights, &c. without more, it is ſuſficient. So 
a declaration for ſtopping of lights is ſufficient, though it do 
not ſay an antient meſſurge. 

So a declaration for diverting a water-courſe, which was 
uſed to run to a well, and from thence to his houſe, is ſuffi- 
cient; though it do not ſay, from what place it ran to the 
well. R. after verdict; for it ought to be proved. 1 Com. 
Dig. 235, 6. | | 

If the declaration ſays, that defendant maliciouſly conti- 
nued and cauſed to run a water-courſe near plaintiff's foun- 
dation, and did not repair the pipes, whereby he was da- 
maged, it is well; though it does not ſay that the pipes were 
his, or that he laid them there, or was obliged to repair ; 
and though plaintiff does not ſet out a title, but only ſays 
he was lawfully poſſeſſed. 2 L. Ray. 1568. 


2. The Plea, Wc 


To an action upon the caſe for a nuſance in over- hanging 
his houſe, &c. the defendant generally ſhall plead, not guil- 
ty. To a nuſance in ſtopping his lights, he may ſay, not 
' guilty. Or, that by the cuſtom of London, a man may 
build upon an antient foundation againſt the lights of ano- 
ther. To which, the plaintiff, by replication may deny the 
cuſtom, which ſhall be tried by the mouth of the recor- 
der. | 
If the verdict finds generally, that the houſe is not erect- 
ed upon the antient foundation, the whole ſhall be abated, 
though it exceeds only a foot. Mo. 866. Sed qu. de hoc? 

To an action upon the caſe for a nuſance, the defendant 
eannot plead, that being a blackſmith, he came to the houſe 
wherein he dwells, by the advice of the plaintiff himſelf, 
and there erected a forge for his trade. 1 Com. Dig. 236. 

Lut. 70, 71. | 

Plea that the defendant did remove the nuſance, is ill. 

Fort. 333- | | 
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ACTION UPON THE CASE UPON | 
TROVER. 4 | | 1 


Trover lies by him, who hath a property in goods and 
chattels, which come to the poſſeſſion of another, and are by 
him converted to his own uſe. If A. put his goods in B's 1 
barn by his conſent, and hath the key in his cuſtody, A. may 1 
have trover, if any one converts them; for the poſſeſſion 
and property are in him. 1 Com. Dig. 237. 

In the laſt caſe, I conceive if B. had had the key, it would 
not have varied the caſe, property being ſufficient to main- 
tain the action. Vide poſt. Div. II. 

Actual converſion is not neceſſary to maintain this action. 
Vide pot. Div. J. 


IL. By whom. 


Every one who hath a property in the goods converted, 2 
may have trover for them. If a ſervant purchaſe goods for 4 
his maſter, which are afterwards converted by another, tro- 3 
ver lies by the maſter ; for by the poſſeſſion of the ſervant 
the property is veſted in the maſter. If an apprentice earn 
any thing, as tickets for ſea-wages, rover lies by the maſter. 
And if he be an apprentice in fact, it is ſuſhcient ; for, how 
apprentice is not material, | 

This action may be maintained, though a man hath only 
a ſpecial property: as, a common carrier, who loſes goods 
delivered to him to be carried. A ſheriff, for goods levied 
upon a fieri faciar, which are taken out of his poſſeſſion 
before fale. Commiſſioners of bankrupt, for goods of the 
bankrupt taken out of their poſſeſſion. | ' : 

S3o, if a bill of exchange payable to A. or order, be in- Y 
dorſed with the name of A. but no aſſignment written, and 9 
afterwards bound by B. trover lies againſt him by A. for by 
the writing of his name the property of the bill was not 
transferred. | TY 

It is not neceſſary, that the plaintiff ever had the poſſeſ- 
ſion; for trover lies by an executor for the goods of his teſ- 
tator, though they never were in his actual poſſeſſion. So, if 
by agreement goods bailed to A. by B. ought to be bailed over 
to C. in ſatisfaction of a debt due from B. to C. which A. N 

afterwards » 


— 
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afterwards converts to his own uſe. C. may have rover 
againſt him, though he never had the poſſeſſion. So 7rover 
lies againſt the bailee of goods, by him. to whoſe uſe the 
bailment was. We Pe 

So trover lies for an eſtray, before an actual ſeizure. And 
for ſo many angels upon a wager, againſt him who held the 
ſtakes. Cro. El. 870. 

Sed qu. if trover proper? Vide Cro. Eliz. 638. 661. 746. 
As money ought to be in a bag, cheſt, &c. to maintain ro- 
An action for money had and received to the plaintiff's 
uſe might be maintained, without a doubt, conſequently is 
much more eligible. : | 

Trover lies by a leſſor for timber cut down by the leſſee, 
though it was carried away before ſeiſure. 1 Com. Dig. 
237. N | : 

T rover lies by the finder of a jewel. Stra. 306. If a man 
obtains a bank note, of which another was robbed fort a fair 
conſideration, and a clerk of the bank detains it, he ma 
bring trover. 1 Burr. 452. In this caſe the plaintiff had 
not any notice of the bill having been ſtolen. 


IL. For what Goods. 


Trover lies for monies numbered in a cheſt, though not 
locked or ſealed. So, for monies numbered out of a bag; 
for the thing itſelf is not recovered, but damages for it. So 
it Ties for a bond“; and it is not neceſſary to ſhew the date; 
for it is loſt. So, for letters patent. So, for the goods and 
chattels following, that is to ſay, one writing obligatory, one 
warrant, &c. Semb. 4 Med. 156. . 

I conceive in the laſt caſe, the deſcription is not ſuffi- 
ciently certain, and that the parties, purport, c. ought 
to be ſtated, as accurately as can be. 

| Trover lies for bank bills, exchequer bills, tickets, c. 
So it lies for a ſhip with her tackle. For trees planted in box» 


* In a caſe tried ſome years before the publication of Compyr's 
Digeft, by a Mr. Fenkin/on, an attorney of Hoxton-/quare, which. 
was trover for a bond, the plaintiff was nonſuited, the judge holding 
that the action ſhould have been in detinue. But there are many 
caſes that rover will lie. Yide S New Abr. 275, Sr. ' 


es, 
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o in 1 garden. | So it lies for ſo many pieces of ſilver. . 80 
it lies for muſk- cats, monkeys, - parrots, &c. without fay- _ 


ing, that they are reclaimed ; for they are merchandiſe, and 


valuable. So it lies for an hawk, if it be alledged to be re- 


claimed, otherwiſe, not. 


But if the declaration fay, of his own proper goods, after. 


verdict it ſhall be intended to be reclaimed. 80 it lies for 
a ſpaniel; for he is reclaimed. So, or a greyhound; and 
it need not be ayerred to be reclaimed; for it ſhall be in- 
tended. 1 Com. Dig. 238. | 


IV. Againſt whom. 


Trover lies againſt every one, who hath the poſſeſhon of 
goods, and converts them; if he hath them by zrover. As, 


if a bailiſf of a manor ſeiſe goods left in the manor by a ſe- 
lon, (but not waived,) and refuſe to re-deliver them. If a 
man ride an horſe, to an inn, and the inn-keeper detains him 
there without cauſe. So, if he have the goods by bailment : 
As, if a man bail goods in pledge, which are detained after 
the money is paid. 1 Com. Dig. 238. | 

So it lies after tender of all the money due, and refuſal. 

So trover lies, if the goods are bailed to keep, and they 
are detained, after demand. If a man deliver writings to 
an attorney, to make an aſſignment, &c. and he detains 
them till he is paid for the aſſignment ; for he hath a remedy 
for his labour, and cannot detain the writings. 1 Com. Dig. 
238. cites, per Holt, P. 6 W. & M. 

Sed qu. de hoc ? It is well known that an attorney is not 
compellable to give up papers in a cauſe, though pending a 
ſuit, until his bill be paid; and I do not ſee a reaſon why an 
attorney, in the caſe in queſtion, hath not equally a lien on 
the writings. 

If a man preſent jewels, &c. to a woman, whom he in- 
tends to marry; and the marriage being interrupted, ſhe 
refuſes to re-deliver them, trover lies. 1 Com. Dig. 238. 

This I apprehend, muſt be, where the interruption is on 
the part of the woman, and not on the part of the man. 

So trover lies againſt him who had the poſſeſſion of the 
goods, though the plaintiff had them before the action com- 
menced ; for he ſhall recover damages for the converſion. 
1 Com, Dig. 238. cites, per W. Windbam, at Norfolk Afſ. 
1660, Tingal and Folliffe. 
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I have ſome doubt as to this caſe; if there was only proof 
of demand and refuſal, which are only evidence of a con- 
verſion ; and proof of the plaintiff's having the goods again, 
being given, it evidently ſhews, the defendant did not con- 
vert the goods to his own uſe. Where the owner ſuffers a 
ſerious injury, by the detention of his goods, I do not ſee any 
reaſon why a ſpecial action upon the caſe, for that deten- 
tion, ſhall not lie, inſtead of zrover. But if there was evi- 
dence of an aCtual converſion, ſuch as riding an horſe, &c. 
then trover lies. Vide paſt. Div. V. 

Trover lies againſt him, to whom the ſervant or agent of 
the plaintiff delivers goods, with intent to embezil them. So 
trover lies againſt the maſter, if his ſervant take goods for 
him in pledge, lend the money, and afterwards ſell the 
goods; for he acts in the whole as his ſervant. 

So, if A. deliver lottery-tickets to a goldſmith to receive 
the money due upon them, and he being bound by note to 
B. to deliver ſo many tickets to him, delivers him theſe 
tickets: the property is not thereby changed, and therefore 


trover lies againſt B. 1 Salk. 283. V. 1 Burr. 458. Bank 


notes and million tickets, are not alike. Therefore the law 
is not the ſame as to each. | 

Trover lies againſt huſband and wife, ſuppoſing the con- 
verſion by both, for it is a fart. But if the converſion be 
alledged to heir uſe, its bad. Yet if the jury find the wife 
not guilty, a declaration, which alledges a converſion to their 
uſe, will be aided. Vide Action Div. VT. | 

If goods come to ſeveral ſucceſſively, trover lies againſt 
any of the perſons, who convert them. 1 Com. Dig. 239. 
Vide obſervation above. | 

If bank bills, tickets, &c. ſtolen, or loft, are paid or deli- 
vered to another, without conſideration, trover lies againſt 
any one, in whoſe hands they are found. Semb. 1 Salk. 284, 

This I conceive to be clear law, as alſo that trover lies 
againſt any one in poſſeſſion of bills, &c. loſt or ſtolen, tho 
he gave a conſideration for them, if he had previous notice of 
their being loſt or ſtolen; and this hath been ſo determined 
before Lord Mansfield at Nift Prius. 

If a bill payable to A. or bearer be found by B. who for a 
valuable conſideration gives it to another, frover lies for it 
againſt B. 1 Sa. 126. 

Trover lies againſt a plaintiff who takes the goods of a 
bankrupt in execution, without joining the officer. Stra. 
996. If a man delivers jewels ſealed up to a goldſmith for 


ſafe 
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| ſaf2 cuſtody, who takes them out and carries them as his own 
to A. who keeps a ſhop in London, where they deal in jewels, 


and pawns them; trover lies againſt A. Stra. 1187. 1 Wills. 


3 Atkyns 44. Againſt a ſervant who diſpoſes of goods the 
property of another, to his maſler's ufe, whether he hath 
authority from his maſter or not. 1 Wil; 328. It lies 
againſt the maſter for goods delivered to the ſervant to be 
eſſayed. Stra. og. For jewels taken out of the ſocket by 
the ſervant. Bid. 


V. Converſion, what. 


If goods are bailed, and not delivered upon demand, this 


is evidence of a converſion. If goods are found, and not 
delivered upon demand, this amounts to a converſion. 1 Com. 
Dig. 239. 

That is, the evidence of demand, and refuſal, is ſufficient, 
to maintain this action. | 

If a man make uſe of a thing found, it will be a conver- 
fon. Cro. El. 219. 


Such as riding an horſe, &c. but [ conceive milking a cow, 


&c. would not be ſuch an uſe, as would ſubject the party 
to an action, for it is for the owner's benefit, as tending to 
the preſervation of the beaſt. 


If a man give leave to have trees put into his garden, and 


afterwards refuſe to let the owner take them, it will be a 
converſion. 

If a man deliver the oats of another to B. to make oatmeal 
of them, and the owner afterwards prohibits him, but yet 
B. makes the oatmeal, this is a converſion. 

If a man miſuſe a thing found, that will be a converſion, 
as, if he throw paper into water. So, if he miſuſe, &c. a 
thing intruſted to his care; as, if a carrier ſell goods deliver- 
ed to him for carriage.- Or, break open a box, and take the 
goods to himſelf. | > 

If A. not being executor, or adminiſtrator, requeſt B. to 
provide for the funeral of a deceaſed perſon, and afterwards 
deliver goods of the deceaſed in ſatisfaction, trover lies by 
the executor, or adminiſtrator, againſt B. for theſe goods. 

If a man ride the horſe of another, and afterwards re-de- 
liver him to the owner; this does not purge the converſion, 
but goes in mitigation of 2 

But the negligent cuſtody of a thing is not a converſion: 


as, if a barrel of butter be bailed to another, who keeps it 
ſo 
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ſo negligently, that it is ſpoiled. So, if a carrier negle& 
goods delivered for carriage, whereby they are ſpoiled. So, if 
goods are ſtolen out of the cuſtody of a common carrier, 
that is not a converſion, Or, taken by force, or upon exe- 
cution, out of the cuſtody of him who found them. 

If a bankrupt leaves plate with his wife, who ſends it by 
her ſervant to a banker's, at whoſe door defendant takes it? 
and goes into the ſhop, and pawns it in his own name, and 
gives his note to repay, and immediately carries the money 
to bankrupt's wife; it is converſion in defendant, and the 
aſſignees ſhall recover. Stra. 813. 

But if a bankrupt's wife brings money to defendant, who 
buys India bonds therewith, and afterwards the aſſignee ſei- 
ſes part of them, and accepts them as part of the bankrupt's 
eſtate, he cannot bring zrover for the money paid for the 
others; for he cannot avow the act of purchaſing as to part, 
and diſavow it for the reſt. Stra. 859. 

Goods taken in inteſtate's life, and kept till his death, 
but not uſed till after, is zrover and converſion in inteſtate's 
life. Stra. 60. | 

If part of the liquor is drawn out of a veſſel and it is filled 
np with water, itis a converſion of all the liquor. If a man 
removes goods which he hath a right to remove, and does 
not replace them, and they are loſt; it is no converſion. 
Stra. 128. 


VI. When Trover does not lie. 


Trover does not lie without a converſion ; As, if goods 
found are taken out of his cuſtody, before any converſion. 
As, upon an execution, or by violence. If goods delivered 
to a carrier are ſtolen : for that is not a converſion. 

It is ſaid, trover does not lie by the perſon who has poſſeſ- 
ſion, but no property. 2 Bulft. 135. 

I think a caſe of this kind mutt ſeldom occur. If the 
goods are taken in execution by the ſheriff, or delivered to 
any one to keep, or to uſe, or carry, &c. I conceive either 


Hof thofe perſons, hath ſuch a ſpecial property in the goods, 


as to maintain trover againſt any one, who takes and con- 

verts them, for each of thoſe perſons is anſwerable over, for 
the goods. ined 

If A. purchaſe an annuity ticket, which he does not take 

a transfer of, counterſigned, and entered into the office, but 

hath only the name of the vendor indorſed, if the ticket 

| | be 
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be afterwards ſold, and come by ſeveral hands to B. who 
takes a transfer from the firſt vendor, counterſigned, and 
entered in the office, the executors of A. cannot maintain 
trover, for they have not any property. Second part of 
2 Mod. Ca. or Eg. Ca. 45. | : 

It does not lie againſt him, who hath a property by gift, 
ſale, Sc. Nor againſt one, who hath a poſſeſſion by lawful 
means. Ifa * brings a replevin, and the ſervant carry 
the goods to his maſter, though he had no title, rover does | 
nat he againſt the ſervant. If a man find a bank bill, and 1 
for a valuable conſideration deliver it to A. trover does not i 
lie againſt A. 1 Com. Dig. 240. Per Holt, at Guildhall, 
1698, Vide 1 Salk. 284. 

But obſerve, this muſt be where 4. had not notice that 
the bill was loſt. | 

If a man purchaſe goods in market overt, rover does not 
lie againſt him. So, if an inn-keeper detain an horſe, until 
he be paid for his eating. If a man pay money that is ſtolen, 
to A. trover does not lie againſt him by the owner. Per 
Holt. 1 Salk. 284. | 

For money hath not any mark, and being the common 
medium of trade and commerce, the abſolute property paſſes 
by delivery, in fair payment. | 
| So rover does not lie, if tickets, exchequer bills, &c. 
ſtolen, or loſt, are paid, for a valuable conſideration, 1 Com. 
Dig. 240. 1 Salk. 126. 284- 

This muſt be without notice, and for reaſons ſomething 
ſimilar to thoſe in my laſt obſervation, theſe things paſſing 
by delivery. In | 

Trover will not lie for goods ſeiſed and put in the king's 
warchouſe. Bunb. 67. | e 
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"PH. The Proceeding in Trover. 
1. The Declaration. 


1. Muft ſhew a Property in the Plaintiff. 


The declaration in rover generally ought to ſhew the 
property in the plaintiff, Yet, if it ſays, the plaintiff was 
poſſeſſed, omitting, as of his own proper goods, &c. it is 
e If it ſays, that the teſtator was poſſeſſed, and made 
the plaintiff executor; it is ſufficient, without ſaying, that 
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he was polleſſcd. Yide ante Div: II. If the declaration 


ſhews, that the plaintiff was poſſeſſed, as of his own proper 
goods, it 1s ſufficient, though the goods named, are. things 
which ſeem annexed to the freehold ; for that ſhall not be 
intended, when they are named, as his own proper. goods. 
1 Com. Big. 231, 

In the laſt cafe, though they might be goods that had 
been afhxed to the freehold, yet —— might be ſuch, as the 


teſtator, or his executor had a right to remove, and the pro- 


perty be veſted iu the plaintiff. 


2. Muſt expreſs the Goods with convenient Certainty. 


The declaration muſt expreſs the goods demanded with 


convenient certainty. And therefore, if the declaration is 


for divers cloaths, divers books, &c. without ſaying, how 

many, and of what nature they are, it is bad. For veſſels, 

8 as, jugs, &c. or other earthen veſſels) without ſhew- 
the number. 2 Lev. 176. 

* * the exact number is not neceſſary. You IF ſtate 


| 1000, and prove what you can. 


For ſuch and ſuch goods, and other implements, without 
ſaying, how many, or of what nature. For hooks, without 
ſaying of what fort. So, for fix tuns, without ſaying, of 


what, is bad. So, for two pair of pot-hooks, and (after other 
words) hangers... For other ſmall ribbands, without ſaying, 
how many, or what. So, for twenty ſheep, ews, and lambs, 


without ſaying, how many ews, and how many lambs. Or, 


or twenty bullocks and heifers, without ſaying, how me of 


each ſort. 1 Com. Dig. 241. 


3. Bui Certainty to a common Intent is ſu efficient. * 


It is ſuſficient, if there be certainty enough to deſcribe 

the thing to common 8 
As, trover, among other things, De” a wine. veſſel, without 
ſaying, of what material, is x 3 for it ſhall be intended a 
avood veſſel. Trover of a 2 of ne buttons, e. Of letters 
Patent, without mentioning. the date. Of a library of books, 
without ſaying, how many, or what; for it Me Ka by 
the word, library. 8 | cheſt of chaths, for it is aſcertained by 
the word Theft So many pairs of curtains and valence. Tubeu- 
ty ounces of cloves and mace, without ſaying, how many ounces 
of each, or that they were mixed, R. 2, Salk. 654. - | 
I think 
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I think this muſt have depended upon their being uſually 
ſold mixed, without any diſtinction of price.  __—- 

So, trover of à piece of a cloth, linen, Fc. if the jury can 
know it ſo well, as to give damages for it. Trqver of pro- 
wifions to the ſaid ſhip belonging. Trover of his ꝛuriting obliga- 
tory, by which he was bound to A. for it might be given to 
the plaintiſff. Ten . boxes and che/ts, without ſaying, how 
many boxes, and how many cheſts, for they are the ſame 
thing. Three ricks of hay, without ſaying, how many loads. 
Arms, inſtruments, and other ſupplies, or flores to the ſaid ſhip 
belonging, without ſaying, what in particular, for the goods 
are aſcertained to be ſuch, as belong to the ſhip. 1 Com. 
Dig. 241-2. | | 8 

For a piece of tepee, without ſaying, how many yards. 
2 Stra. 738* For a parcel of pack cloths, wrappers, and cords, 
held well, on error. Stra. 809. 2 L. Ray. 1529. For 50 
pieces of ſquare timber wood, held well, on error. Stra. 8 10. 
For a parcel of diamonds, without faying, how many, Af- 
firmed in B. R. and in parliament. Stra. 827. 2 Z. Ray. 


1531. | 
4: S, Words of Art, Er. 


It is ſufficient if the goods be expreſſed by words coined 
by art: as, trover of 30 todds of wool, Wc. | 

If there be zrover for ſeveral goods in particular, after a 
general verdict for the plaintiff, if any particular be not ſen- 
fibly expreſſed, the damages ſhall not be intended to be given 
for it. So, if there be convenient certainty, it ſhall be aid- 
ed after verdict. | | | 

If the poſſeſſion be of a ſingle thing, and the declaration 
alledge a converſion of the goods aforeſaid, it will be well upon 
a general demurrer. So, if any part be inſenſible, or uncer- 
tain, it will be well upon a general demurrer ; for the plain- 
tiff may take ſeveral damages, -and releaſe for the particular. 
If the declaration charge the defendant, that the goods came 
to his hands, generally, without ſaying, by finding, or how, 
it is good. So, if it do not ſay, that the plaintiff loſt the 
goods. 1 Cem. Dig. 242. | 

I think I may, without much riſque ſay, that in the caſes 
mentioned above, where the declaration, though uncertain, 
bath been held good, on a general demurrer; it would have 
been bad on a ſpecial one aſſigning the uncertainty in queſ- 
tion for cauſe. | eee 

N 5. Muſt © 
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5. Muff alledge a Converſon, 


The declaration ought to alledge a converſion. How a 
converſion ſhall be alledged in an action againſt huſband and 
wife, Vide ante, Div. V. The declaration mult alledge the 
time and place of the converſion, for it is traverſable. 


1 Com. Dig. 242-3. 
6. The Plea. 


In trover, the defendant can plead nothing, but not guilty, 
or, a releaſe. Though the rover be againſt an executor, for 
goods converted by his teſtator. For in many caſes, matter 
of juſtification amounts only to the general iſſue. 

if the defendant plead a matter which amounts to the 
general iffue, plaintiff may demur. As, if the defendant 
plead a ſale to him in market overt. A ſale to him by A. 
who did not deliver the goods, but afterwards fold them to 
the plaintiff, who loſt them, and the defendant found the 
goods. Property in himſelf, who loſt them, and the plain- 
tiff found them, and afterwards loſt them, whereupon de- 
ſendant ſeized them. Seiſure as a waife, Taking as tithes 
ſevered. Taking for toll. Detainer, until paid for ſalvage. 
So the defendant may plead not guilty within fix years. 
1 Com. Dig. 243. 

Defendant cannot juſtify detaining goods, until money 
laid. out on them is paid; but it may be deducted in the 
damages. Stra. 65 1. In the caſe of Stone v. Lingwood, at 
Guildhall, coram Eyre. 

This is a N/% Prius cafe, and I cannot concur in the de- 
termination. | | | 
, If defendant pleads non afſumpfit, and there is a verdict 

or plaintiff, judgment ſhall be arreſted. Barnes 439. 
de Boe? I think a repleader ſhould be awarded. OP 


PLEADING IN COVENANT. 
I. Proceſs. 
A writ of covenant ſhall be ſued in B. R. or C. B. or 


covenant may be ſued by plaint in the county or hundred. 
Or, by fuſticies. | | f 
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If it be ſued by plaint in the county, it may be removed 
into C. B. by b So, in the hundred, {a may be re- 
moved by accedus ad curiam. 

If it be ſued by ſſticies, it may be removed by pone. 

The proceſs in covenant in C. B. by the common law was 
ſummons. And now by the fat. 23. H. 8. c. 14: like pro- 
ceſs as in debt; and therefore an outlawry. 5 Com. Dig: 


205. 
2. Declaration. 


The declaration i in covenant ſhall be laid in the county 
where the covenant was made, Vide Action Div. LI. No. 
6. 

The declaration ought to be ſounded upon a deed; for 
covenant does not lie without deed, except by the cuſtom of 
London. And therefore, if the declaration be, whereas by 
written articles he agreed, without ſaying, fealed, it is bad. 
Vide mmfra. 

So, if the declaration be by ari aſſignee of a reverſion, he 
muſt ſhew an aſſignment by deed. And though he ſhews 
an attorriment by the leſſce, it is not ſupplied. 

But, by his deed, made at, &c. is ſufficient z for this im- 

rts, that it was "ſealed and executed, otherwiſe it cannot 

his deed. So, by indenture, one part thereof with the 
ſeal of the defendant, omitting, ſealed, will be aided by plea 
or verdict. | 

So, in covenant by an aſſignee, he need not ſhew the deed 
of aſſignment, where the thing may be aſſigned without 

deed, though the covenant ought to be by deed. 

If 2 covenant be with ſeveral, and it appears by the deed, 
or by the count, that their intereſt is joint, all muſt join in 
the declaration. So, when it-appears that their intereſt is 
joint, they muſt join; though the defendant covenants with 
them, and each of them. Or covenants with them jointly and 
ſeverally. Or ſeveral covenant with ſeveral, each * ayes lf, 
with the other and others of them reſpefively. _ 

So, if the intereſt and covenant of covenanters be 
joint, the action mult be againſt all. 

So, on a demiſe by A. and B. covenant muſt . againſt 
both upon a covenant. in law, if the breach aſhgned be ot 

a ſtranger was ſeiſed. Z 

Otherwiſe, if the breach be of a covenant in la by tort 
\ of one of the leſſors only. 

Vor. I. O But, 


But, if - the intereſt of the covenantees be ſeveral, and the 
covenant be with them and each of them, every one may ſue 

ſeverally, in reſpect of his ſeveral intereſt. So, if the co- 

venant be mutual between them, and each of them. 

So, if che intereſt is ' ſeveral, each muſt ſue ſeverally ; 
though it is ſaid, that it was agreed between the. parties, and 

there are ſeveral on the covenanting part. So, if ſeveral 
covenant ſeparately to do ſunh a thing, though they join in 

the covenant, yet by the word ſeparately, they may be ſued 
ſeverally, for it is the ſeveral contract of each. 

If the ſeal of one of the covenanters is broken off, the 

deed ſhall be void only as to him; for it is, as it were, the 
ſeveral deed of each of them. 80, if ſeveral covenant 
for themſelves and for each of them. 5 Com. Dig. 205, 6. as 

to the laſt points cites, per 3 J. Holt. cont. 1 Salk, 393. Et 

"gu. 'if Holt war not right? 3 

30, if ſeveral covenant, covenant lies againſt one for a ſe- 
veral breach by Him. 1 Sal. 138. 5 - 

If A. and B. covenant to collect the rents of C. and B. 

and that they and each of them will pay a moiety to each of 
them, C. alone ſhall Have covenant againſt A. alone, and 
aſſign breach, that he or B. did not pay him a moiety. R. 

2 Mod. Ca. 166, | | | 2 

A declaration in covenant mult tecite the deed, in which 
the covenant is contained: But, in general, it need not re- 
cite any covenint, whereon no breach is aſſigned. 

Some years fince, in covenant for non-payment of mo- 
| nels ainſt a noble peer, Lord Mansfeld ſaid (and the other 
' Judges by their ſilence afſented), that the parcels (which were 
© enormouſly long) needed not to have been ſet forth. 

The original deed muſt be ſhewn, and not a counterpart. 
R. Noy: 53. unleſs where a landlotd ſues his tenant for rent, 
, apc in kel b Ike cafes. SAN 

It is ſufficient” to ſay, whereas it is witneſſed by ſuch an in- 
© denture, without à direct affirmation, that by ſuch indenture 
it was covenanted; for this in covenant is only inducement. 
5 Com. Dig. 206. N r r 
Or, by a certain writing, whereby it is witneſſed. R. 1 Sid. 


I” ee | 

So it is ſufficient to recite the deed according to the con- 

ſtruction in law; though different from the words. R. 2 

No. 249. J. 20. So it is ſufficient'ts recite ſo much of the 

deed as contains the covenant. R. 1 Lev. 88. per Rule. 

1654. Milli. 27. Though it is a condition or proviſo, which 
—_— 


1 


goes — for this will come from che other ſide. 
R. 1 88 

So, it is ſufficient to flew a an b aſiginctient to the plaintif 
though he does not name himſelf aſhgnee. R, 2 Co. 240. 
80, a regital in the words of the deed does not prejudice, 
though they are uncertain; Ke. As that he demiſed a me/+ 
ſuage or tenement. R, Cro, Car. 188. 

So, in.covenaat by the huſband alone, it is witneſſed, that 
huſband and wife demiſed, is well. Salk. 515. So 3 mil- 
take in the recital of an immaterial thing is no pre rejudice. 

So, it is ſufficient to ſay, he demiſed b 93 
which the defendant covenanted, without eving how he 
was intitled to make a demiſe. F. Carth, 32. 

So, if it be ſaid, that the plaintiff covenanted with the 
defendant, where it ſhould Have been, the defendant with 
the plaintiff, it will be aided after verdict. R. 1 Sid. 49. 
Or, that the aforeſaid Thomas Chapman, where the ſurname 
is miſtaken z for the aforeſaid Thomas is ſufficient. R. Gro: 
El. 697. | 

A Jedaratian in covenant ought to affign a good breach. 
The breach ought to be ca-extenfive with the import and 
effect of the covenant. If it aſſigns for breach diſtubange 
&c. by a Rranger, it muſt ſhew, that it was lawful, an 
how. 

If the covenant be in the disjunctive, the breach * to 
be, that he has not cerformed the one or the other. 5 
Com. Dig: 207. | 

The breach muſt be aſſigned to have been before the ac- 
tion brought. 1 Sid. 307: Vide Aftion, Div. IV. 

In covenant, ſeveral breaches may be aſſigned. 2 Sand. 
380. Winch. Ent. 147. 1 Salk. 138. 

So by the fat. 9 9 F. 3. c. 11; In debt on bond, or 
penal ſum for performance of covenants in an indenture, 
Sc. plaintiff may afſign as many 3 as he pleaſes: 
But, before it was double. Dy. 29 

And if he aſſigns two breaches, he ww to ſay, that he 
does it, according to the form of the flatute: Com. Rep. 37. 

But, it is ſufficient, though it is not a direct averment, 
and in fact, he faith, &c. but only, although he himſelf, Bath 
3 oe; every 1 on hit part, and the defendant entered, 

R 2 Cro. 38 

It is Cen i if the breach be aſſigned in the words of 
the covenant. Or, in words PINE to the ſenſe and 1 in- 
tent of the covenant. 


— — 
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And, if the plaintiff demands more than by the covenant 
appears to be due, itæis not bad. R. 2 Lev. 57. So, if he 
demands leſs without ſhewing the reſidue to be fatisfred, it is 
not bad upon a general demurrer. R. 2 Lev. 57. Other- 


' wiſe, upon a ſpecial demurrer. Semb. 2 Lev. 57. 


If the plaintiff does not conclude his breach, and ſo he broke 
his covenant, it is not bad. R. upon a ſpecial demurrer. 2 
2 229. Or ſays, he broke the covenant, where he aſhgns 
reaches upon ſeveral covenants. R. 2 Mod. 311. 

In debt upon bond for performance of covenants, the 
breach ſhall be aſſigned in the replication. 1 

Where the covenant is to be performed upon a condition, 
or conſideration, or other thing previous, the declaration 
mult aver, performance. 5 Com. Dig. 207. 

But in covenant nothing can be alledged, or averred, 
2 varies the caſe, as it appears upon the deed. R. 1 
alk. 197. : 

The plaintiff need not ſet out a title, when he declares 
on his own demiſe. Stra. 229. | 

Where the covenant is joint and ſeveral, in an action 
againſt one only, the breach may be aſligned in the neglect 
of both. Stra. 553. 

Per ſcriptum ſuum factum apud W. conceſſit, c. is not ſuf- 
ficient, for factum here does not ſignify a deed, but is an 
adjective. Nor is this helped by oyer, though it appears to 
be ſealed, per totam curiam. Moore v. Fones, MH. 2 Geo. 
2 Stra. 814. Ld. Raym. 1536. £ | 

If one named in the indenture does not execute, he muſt 
be excluded by an averment; or they may join in the ac- 
tion. Stra. 1146. 


3. Demurrer to the Declaration. 


If the declaration does not ſhew ſufficient cauſe for the 
plaintiff to maintain his action, the defendant may demur 
to the declaration: As, if the plaintiff is not entitled to co- 
venant againſt the defendant. 2 Sand. 164. If the cove- 
nant does not extend to the breach aſſigned. Co. Ent. 1 15. 
So, if ſeveral breaches are aſſigned, he may demur to one, 
and plead to the others. 1 Sand. 108. And default of a 
good breach is bad upon a general demurrer. Wint. Ent. 


120. So, if the breach is not well aſligned, he may demur 


ſpecially; for it may be aided upon a general demurrer. 
If the declaration recites the indenture according to a con- 
ſtruction, which the words do not import, the defendant 
| may 
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may demand oyer of the deed, and then demur. 2 Sand. 
366. 8o, if it recites it materially variant in any reſpect, 
he may demur ſpecially for ſuch cauſe. Win. Ent. 166. 

If debt be upon a bond for performance of covenants, 
and the. defendant ſhews the indenture, and pleads that 
there were no covenants, the plaintiff may demand oyer, and 
then demur. £2 

90, if the defendant ſhews only part of the indenture, 
and pleads performance, the plaintiff _ demand that the 
indenture be inrolled, and then demur; for by ſhewing part 
only, he deprives the plaintiff of the opportunity of aſſign- 
ing a breach in the other part. R. 3 Lev. 50. 

Bur if ſeveral breaches are aſſigned, ſome good, and ſome 
bad, and the defendant demurs generally to the whole decla- 
ration, the plaintiff ſhall have judgment for the part that is 
good. 5 Com. Dig. 208. £ ths | 

If on oyer it appears, that two others beſides the plaintiffs 
are named in the deed, though they did not ſeal, defendant 
may take advantage of it by demurrer. Stra. 1146. | 


© , 


4. Plea. 
When it ſhall be after Oyer. 


To an action of covenant, the defendant may plead, after 
or before oyer of the deed, but to debt upon a bond for per- 
formance of covenants, the defendant cannot plead, without 

of the bond. Bro, Oyer. 16. 15. And of oyer of the 
bond and condition, the defendant ought to ſet out the 
deed mentioned in the condition under the ſeal of the plain- 
tiff. And if he does not, it will be bad on a ſpecial demur- 
rer. And if the defendant has not the deed, the court will, 
upon motion, order the deed or a copy to be delivered to him 
by the plaintiff, and this of favour. 5 Com, Dig. 208. 

The common mode, now is, if the defendant has not the 
deed mentioned in the condition, to craye, oyer of that, 
as well as of the bond and condition, and I conceive he is 
not bound to plead, until he hath ſuch oyer, and copy, which 
muſt likewiſe be demanded. e 

Advantage cannot be taken of any covenant omitted in 
plaintiff's declaration, on action of coycnant, without crau- 


ing cher. Fort. 354. 1 he Ng 
| | g. Mat 
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5. What Plas are bad, 
Non infregit Cunventionem. 


To ebvenant the defendant cannot plead, non infregit con- 
ventionem ; for it is too general, and two negatives, vis. and 
fo he did not keep the covenant, and he did not break; We. do 
not make a good iſſue. R. 1 Lev. 183. Semb. 1 Lev. 19 

But it ſhall be aided after verdict. K. 1 Lev. ON 5 
Sid. 289. 

| 6. Nit debet, Er. 

to covenant, the defendant cannot dead nil debet ; 
tho' 27 action be founded upon an indenture of demiſe, and 
breach aſſigned for non- payment of rent. R. 2 general 
demurrer. 3 Lev. 170, and vide, 2 Mod. Ca. 106. 323. 382. 

So to debt on bond for performance of covenants, he ane 
not plead, nd covenants ; for then the bond 3 is ſingle.  R. 1 
Lev. 3. K. Cre. El. 756. | 

Nor can the defendant plead, that there is no ſuch in- 
denture 3 for he is eſtopped. R. 1 Rol. 408. 


7· What good. 
Non Fl Factum. 


But to covenant, the defendant may plead i in diſcharge or 
performance. 

As, he may plead toa deed, non zft lena within 5. 
R. Cro. Car. 179. 
If che heir be ſaed' upon the father's coyenant, he may 
a Fiens per diſcent. Tut. 290. | 


8. Accord, 


8o he may plead, accord, with fetifaXion made after the | 
breach. Co. Ent. 117. a. 


But aecord is no plea in covenant for the payiment of mo- 


ne 
Nor in an exveutory covenant, if i it 18 made before the 
breach. 5 Com. Dig. 209. | 
To covenant for non-payment of rent, it is a bad plea 
that defendant before rent due, with aſſent of leflor, . 
ed to A. who, with aſſent of leſſor, emered and paid rent 
to leffor. B. R. H. 343. 
9. Arbitrament, 
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9. Arbitrament, 


So the defendant may plead in bar, an arbitrament made 
after the covenant, broken, 

How an arbitrament ſhall be pleaded, Ji de, Aion upon the 
Caſe upon afſumpſit. Div. VIII. Np. 8. Sub. Div. 7 | | 

It is a good plea in covenant, after the Cape broken; 
for the ſuit does not accrue by the deed, but by the ſubſe- 
quent breach. R. 6, Co. 44. 4. 2 Cre. 100, 2 Lut. 359. 
Adm, 2 Rol: 188. per 3. J. Tel. 125, © 

To this plea the plaintiff may iy, nul tiel accord. 


10. Outlawry, 


So the defendant may „vad  outlawry, in ber, where the 
breach is for a thing forfeited by outlawry ; As, for non- 


pagment of rent. Lut. 1513; 
ut where the breach is for non-repairing, he cannot, for 


the damages are uncertains R. Eur. 1513. 


1 I, Releaſe. 


80 U the 18 may plead, a releaſe of all aQions, « cove- 
nants, or demands. 80, a releaſe of covenants or agree 
ments in the indenture, to a bond for performance * cove- 
nants. 

So, if a covenant be with B. his executors _ aſhgns, in 
an action by an aſſignee, the defendant may releaſe by 
B. 5 Com. Dig. 209. Though the relea by B. de made 
= breach in the tine the aſſignee. 'R Cre. Car. 


"Yo. a releaſe by B. after an oftion brought by the aſſignee, 
is no plea; for then an intereſt in the covenant is veſted in 
him. R. Cro. Car. 503-2 Reb. 411. 4, 30. 

So a releaſe of actions to the covenantor before breach, is 

A 80 a releaſe of all covenants after: breach, is no 
dil ge of the bond for performance of Covenants, for it 
was forfeited before. 5 Com, Dig. 209. 

80, where a covenant is joint and ſeveral, a releaſe ob the 
action to ane, hall not be a bar as to the other. rewind 
574. et. qu? | 
 _ Adiſcharge in nature of a releaſe, without deed, | in FR 

tisfaQtion of all demands, cannot be pleaded in covenant : 


for 
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for covenant by deed, muſt be diſcharged by deed. 2 Wii. 
370. 
12. Dia. 


So the defendant may plead in bar a defeaſance of the 
covenant. As, a ſubſequent covenant, which diſcharges 
this. Or, a covenant, that he will not ſue the defendant up- 
on a former covenant, 5 Com. Dig. 209. | 

And in all cafes, where, the defealance i is abſolute and per- 
petual, it amounts to a releaſe, and ſhall be a good bar. R. 
Sho. 46. 

But on a covenant by charter- party, the defendant ſhall 
not plead a breach of coyenant on the other part in bar; 
for one may be leſs damage than the other. R. 3 Lev. 41. 
If ſeveral covenant, and the covenantee makes a, colla- 
teral covenant with one that he ſhall not be ſued; this can- 
not be pleaded in bar; for it does not amount to a diſcharge 
af the prior covenant for it will not be to the benefit of all, 
but only of one. 1 Ld. Raym. 688. Com, Rep. 13995 

So a covenant that he will not ſue for ſuch a time, R. 
Salt. 573. | | 
' So, if a covenant be to give licence for / years for Pay» 
ment, it is no bar. R. Sh. 46. 

So ſequeſtration, of the parlonage, i in covenant: for nds 
upon a leaſe by indenture, is no bar. R. Dal. 44. 
So, if 4. covenants to pay 3ool. per ann. to B. quamdiu . 
he and his wife live ſeparate, ang by a ſubſequent deed B. 
covenants to indemnify A. from the payment of 300. quam- 
diu he and his wife cohabit, this is no bar to the action up- 
on the firſt deed; but A. muſt have his remedy by cove- 
nant upon the collateral indenture, if he i is ſued on the firſt. 
R. 2 Fent. 28s | | ul -- 


13. Covenant performed 


The Jefendint _y plead performance generally ora pe. : 
cial performance. 
In covenant, or in debt upon a bond for performance of 
covenants if all the covenants are in the affirmative; the de- 
fendant may plead performatice of covenients generally. 
br Lit. 393-6 N n 353. 1 Saumd. ques ek. : 

12 9. 10 145 1217 
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So, if ſome of the covenants are negative, but they are 
void in law, the defendant may plead performance general- 
ly; for the court will take notice that the negatives are con- 
trary to law. R. Mo. 856. So, though to affirmative co- 
venants negative words of the ſame i import are added. 1 Sid. 
87. So, in covenant to diſcharge all arrears of rent, it is a 
good plea, that he left money in the plaintiff's hands to diſ- 

charge it. R, 4 Mcd. 249. 

If ſeveral breaches are aſſigned, he may plead to each. 
1 Salk. 138. 

But generally, where ſome of the covenants are negative, 
the defendant muſt plead to them ſpecially. 

So, if the covenant requires an act to be done by a ſtran- 
ger. Oran act upon record. So, if a covenant be in the 
disjunctive, the defendant muſt ſhew what part he has per- 
Pe So, where the agreement is to do an act upon xe- 
queſt, and the requeſt is alledged, it is no plea to ſay that 
he as ready to db it. 

Let upon a general demurrer it ſhall be aided; if the de- 
fendant pleads generally where there are any negative cove- 
nants. 

If, in covenant, or debt upon a bond for performance of 
covenants, the defendant pleads performance to the affirma- 
tive matter alledged for breach, or to be done by the condi- 
tion, it is not ſuffieient without ſhewing how, and in what 

articular manner he has performed it. As, if the covenant 
be, that he make appear to B. it is not ſufficient to fay, that 
he made your” ip B. without ſaying how. . 5 Com. Dig. 
210. 

| That he will pay a moiety of a fum to le received; it is not 
ſufficient to ſay, that he has paid a moiety, without ſhewing 
how much ho hg received.” 1 Sid. 334. 

Wat he will pay as long as letters patent fland in force, it is 
not ſufficient to ſay, they are not in force, without ſhewing 
how become void. R. Sho. 290. 

So, it is not ſufficient to ſay, that he war ready, or offered, 
to perform, when he takes upon himſelf to pertorm at his 
peril. R, 1 Lev. 191, © 
But, if the condition, &c. comprehends multiplici of 
matter, to avoid prolixity, performance generally has 
allowed, and the other party ſhall be put to ſhew a ech 
breach. As, if the condition be to pay a moiety of: all ſums, 
which he ſhall from time to time receive. R. 1 Sid. 334. 

So, 


( 202) 


So, if the covenant be in the negative, it is ſufficient to 
plead generally in the negative: As, if the condition or co- 
venant be, to indemnify, &c. the defendant may plead ge- 
nerally that the plaintiff was not damnified. , 

So, if to affirmative words the defendant pleads in the ne- 
gative, nat damniſied, Sc. So, if the condition be, to free 
and indemnify from the charges of a ſuit. 5 Com. Dig. 21m. 

But where the covenant or condition is to.indemnify from 
a certain and particular thing, it is not fuſkcient to ſay not 
damnified generally, but he muſt ſhew how, he indemnified. 
Semb, 5 Mod. 244. | 


14. Pleas to a Breach for Non-payment of Rent. 


In covenant, if the breach be for non-payment of rent, 
the defendant may plead nothing in arrear. 9 

That the plaintiff nw habuit in tenemeutis, 5 Com. Dig. 
211. cites to the laſt paint. 3 Leu. 193. ow 

But in 2 Vent. 69. its laid down contra, and which I con- 
ceive to be law; for covenant muſt be by deed, and that is 
an eſtoppel. | 

The defendant may plead hat he paid at the day. 2 Brownl. 
273. But if the declaration ſtates the rent to be % in ar- 
rear, plea of nothing in arrrar, is the ſafeſt, as the rent may 
have been paid, though not at the day, or if at the day, the 
defendant may fail in proof of that fact, 

Comyns in his Die, 5 V. 211, though he has given the 
caſe from Levins, afterwards, himſelf ates, that if breach 
be aſſigned upon a covenant in a leaſe for non-payment of a 
ſum in groſs, nil habuit in tenementit is no plea, and cites 2 
Vent. 99. which | have beſore cited, as an authority for its 
having been ſo reſolved, _ of 397 

Levy by difireſs, is no plea in covenant, for non-payment 
of rent; tor this admits the rent not paid at the day. R. 2 
Broxvnl. 273- . | | 11944 

That the houſe was burnt down, and not built by leſſor, 
who was obliged. to do it, is no plea» Stra. 763. Raym. 
1477. | 4 

Nil habet in tenementis cannot be pleaded, if the demiſe is 
by indenture. Stra. 817. ; Ld. Raym. 1550. 

That another was ſeiſed in fee before the demiſe, amounts 
to nil habet, Sc. bid. | 
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. for not mating Aſſurance. 


In covenant for further aſſurance, if the breach be, that 
counſel deviſed a note for a fine, which the defendant was 
required to acknowledge, and refuſed, the defendant may 
plead that he was not required. Lut, 286, 


16, For not repairing, 


In covenant, if the breach be for default of repairing, the 
defendant may plead, that he did repair, 

That the plaintiff was to deliver timber, which upon re- 
queſt he did not deliver. Lui. 316. Otherwiſe, if the breach 
be aſſigned in a thing which does not require timber. R. 


Lut. 316. 
If he pl thut he repaired generally, and iſſue thereon, 
after a verdict for the defendant, it ſhall be well. R. 2 


But the proper method is to plead in the words of the co- 
venant. 

The deſendant cannot plead, that he rebuilt. R. 2 Leo. 
189. But ſurely, in ſuch caſe a plaintiff would only reco- 
ver nominal damages. 5 

If the breach be that the tenements were not of ſuch year- 
ly value, the defendant may plead, that they were. Lut. 


289. 1 2 | 
If the breach be that a ftranger had title, the defendant 
may plead, that he had not. Lut. 322. | 
But, if the breach be that he did not leaſe, and the de- 
fendant ſays, that he had not obere he could demiſe, replica- 
tion that he had whereof, Sc. is not good, R. 2 Bult. 41. 
Certainly he ought to ſhew what lands, &c. he had, wheres 
of he could demiſe. 4 g 1 
Let, it ſhall be aided by a verdict, that he had lands wheres 
of he cold dm. R. 2 Bulft, 41, 4 5 g 


17. Judgment, 


If the defendant has judgment againſt him upon al dicit, 
confeſſion, or demurrer, a writ of enquiry ſhall be awarded, 
to enquire of the damages, 1 Sand. 47. ; 

And by the fat. 8 9 V. 3 c. 11. In debt upon bond 
for performance of covenants, the plaintiff may ſuggeſt on 
the roll as many breaches as he ſhall think fit, on which ſhall 
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iſſue a writ to ſummon a jury before the juſtices of N/ Priug 
for that county, to try each, and what damages the plain. 
tiff ſuſtained by it, which writ the ſaid juſtices ſhall return 
to the court from whence it iſſued. 

In covenant, if there be an iſſue for part, and a demur- 
rer for part, the jury, who try the iſſue, ſhall alſo find con- 
ditional damages upon the demurrer. 1 Sand. 109. If the 
iſſue goes to the whole, the jury ſhall find damages, and 
there ſhall be judgment thereon. 

And by the fat. 8 & g W. 3. c. 11. The jury, beſides 
damages and coſts as uſual, ſhall aſſeſs damage for ſuch of 
the ſaid breaches, as the plaintiff ſhall prove broken, on 
which the like judgment ſhall be entered as formerly. 

But, if the plaintiff aſſigns ſeyeral breaches, and the de- 
fendant does not rejoin, the plaintiff may ſign judgment, if 
he pleaſes, without a writ of inquiry awarded returnable be- 
fore the juſtices of N/ Prius; for he has his election to pro- 
ceed upon the ſtatute, or by the common law, and this, as 
well where the judgment is for want of a rejoinder, as by nil 
dicit, confeſſion, &c. Com. Rep. 376. 

If breach is aſſigned for non-payment of rent, and for not 
repairing, on payment of what is due for rent, HE 
as to that ſhall ſtay. WI. 75. 


| 18. Execution, 
After a TING in covenant, there ſhall be the ſame ex- 


ecution as in debt. | 

But by the fat. 8 & 9 W. 3 c. 11. If after j judgment, 
and before execution, the defendant pays into court for the 
plaintiff's uſe the damages aſſeſſed by the jury, and colts, a 
ceſſet executia ſhall be entered on record. 

So, by the ſame fat. if the plaintiff be ſatisfied, by execu- 
tion executed, his damages, coſts, and the charge of the exe - 
cution, the defendant's body, land, and ET ſhall be 
forthwith diſcharged, and the diſcharge ſhall be entered on 
record. 

But by the ſame ſtatute, fuch judgment ſhall remain as 
a collateral ſecurity to the plaintiff againſt any further breach 
of covenant z in which caſe, the plaintiff, &c. may have a 
feire faciar on the ſame judgment againſt the defendant, his 
heir, terretenant, executor, or adminiſtrator, ſuggeſting 
other breaches, &c. upon Wo ſhall be the like proceedings 


1 
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ot ſupra to try iſſues, diſcharge execution, &c. And fo 10 


ties quoties, _ 2 

So, before, where there was a judgment in covenant upon 
a breach of covenant, a perpetual ſcire facias might have been 
ſued upon a'new breach, without ſuing covenant de nous. 
R. Cro El. 3. And covenant could not have been ſued af- 
terwards upon a new breach of the ſame covenant. Per 


Manwood. 3 Leo. 51. 


PLEADING IN DEBT. 


1. When it ſhall be brought. 


Debt lies, where a man is indebted to another by judg- 
ment, contract, ſpecialty, &c. | 

If a debt be under 40s. it ſhall be ſued for by plaint in the 
county. Or by jufticies in the county. 

The jufticies requires the ſheriff, quod juſtic the defend- 
ant that he render to the plaintiff what he owes to him, c. 
And the word ju/ticies is repaired in the writ to each debtor. 
Vide Reg. 139. a. F. N. B. 119. I. 

And, by the zufticies, the county court may hold plea in 
debt above 40. 2 Inft. 312. | 

If it be ſued in the county, the plaintiff may remove it by 
fone into C. B. without any cauſe, and the defendant with 
cauſe. Or by recordare, if it be ſued in the court of a city, 
borough, c. F. N. B. 119. K. 

If the debt be above 4os. it ought regularly to be ſued in 
C. B. by original. Reg. 139. 0. And upon pretence of pri- 
vilege, by bill in B. R. 4 Iuſt. 7. pred] 

his was the ancient law, when it was doubted, whether 

debt could or could not be brought in B. R. But the action 
is now proſecuted in any of the king's courts of record at 

Weſtminſter, without a ſcruple of doubt. ! 


2. What Proceſs. 


Proceſs in debt by the common law, was only a ſummons. 
3 Co. 12. a. | 2, 

By the fat. 25 Ed. 3. c. 17. the like proceſs was given in 
debt as in account, which by the Har. W. 2. c. 17. was a ca- 
fiar, and ſo to outlawry. 3 Co. 12. 1 Breton. 50. 8 


The 
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The original, o ſummons in debt is, by a præcipe quod red- 
dat 0 Re 1239. 4 

And 1 dal be in the debet and detinet for money, but for 
chattels, or by or againſt an executor, it {hall be in the deri- 
net only. 2 AFL 

The original ought to name the parties by their proper 
names, and give an addition to the defendant. It ought to 
be agreeable to the form of the regiſter. And if there be 
any defect in thg writ, 2efte, or return, it may be pleaded in 
abatement, or aſſigned for error. 

The ſheriff returns upon the original, pledges of proſecut- 
ing, and that he hath ſummoned, &c. Or, that the defend- 
ant hath nothing whereby he could ſummons, or if the defend- 
ant be a clerk, 0 lay fee awhereby, &c. 

The ſummons ought to be fitteen days before the day of 
the return. 5 Com. Dig. 213. Vige Kit. 257. | 

Debt lies in B. R. by original. Semb. per Hardwicke, C. 
F. B. R. H. 317. : 

There is not now a doubt, but debt lies in B. R. upon any 
proceſs. 


If the defendant does not appear upon the return of the 
original, a capias iſſues. If he does not appear, nor is taken 
upon the capias, an alias capias, and afterwards a pluries ca- 
pias iſſues. And, if the ſheriff returns upon the capras, 
that the defendant lurks, (or lies hid), in another county, a 
iglatum capias to the ſheriff of ſuch county. 

By the common law, a capias does not lie, except in ac- 
tions ſuppoſed to be done, vi et armis, or for the king's debt. 
5 Com. Dig. 212, 214. RT *. 

By the fat. of Marl. 23. and V. 2. 11. It was given in 
account, and by the fat. 25. Ed. 3. 17. in debt. 3 Co. 12. a. 

The capias ought to be teſted at the return of the oriꝑi- 
nal, the a/zas, at the return of the capias, and the pluries, at 
the return of the alias. * 

It ought to be returnable in the next term after the 
tefte. Fu $5 | | 

2 capias ought to be conformable to the original, and 
the alias and pluries, to the copiar. And therefore, if the 
original is A. de B. and the:capras is A. nuper de B. it is error. 


620 
1 Dig. 214. cites as to the laſt point. R. 2 Cre. 57. 


1 the 2 be Launcelot, and the capiar Lancelot. Semb. 
Cro. El. But I conceive ſuch a trifling variance, would 
not now e adjudged error. 

If the one be Alderman, the other Armiger. R. Yelv, 


120. 


4. Exigent. 


If the defendant is not taken, or does not appear upon 
the return of the p/uries capias, an exigi 2 iff ues. Reg. 
 Gud.. 2. a. 

7 By the at. FA t'EL c. 3. In all perforal actions, a writ of 
mech all be xx. out upon every exigent of the ſame 
22 e and return, and delivered to the ſheriff of the county, 
where the defendant then dwells, who ſhall thereon make 
three protlamations, . the firſt at the county court, the ſe- 
- cond, at quarter- ſeſſions, arid the third, a month before the 
uinto exat? at the church door, where the defendant dwells, 
2 and all N otherwiſe had ſhall be void. So by 
the at. 6 H. 8. c. 
he «exigent kal be conformable to the original and capias. 
And, therefore, if it be a fgflatum capiat, an exigent does 
not lie thereon, in the laſt county, without an original capias 
there. 

The exigent ſhall have ſuch return, as that five county- 
courts may intervene between the Zee and return. And if 
there are not five county-courts, before the return, an ei- 
gent de now allocat 4 Com iſſues. 

If another perſon of the ſame name with the defendant, 
appears upon the exigent, the plaintiff may have an exigent 
de nous againſt the detendant. 

The exigent allocat” Com muſt be executed. at the next 
county after the fourth; for, if by any accident, the fifth 
county intervenes, it will be error. 

Proclamation muſt appear to be made at the county. court, 
held er the county, for in the county is not. ſuſſicient. 

If there are ſeveral defendants, it muſt be ſaid, that neither 
5 of them appeared. 

If the defendant appears upon the exigent, the ſheriff may 
return a reddidit ſe. So, if one of the defendants appears, 
he may return ſo for him, and proceed againſt the others. 

So, if one defendant dies. by 


* 


* 
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If the defendant appears upon the exigent, he may have 
a ſuperſedeas to the ſheriff. And, if the ſheriff proceeds 
afterwards to outlawry, it will be error. 3 

So, it will be error, if the outlawry be pronounced on the 
ſame day the exigent bears tete. If there be no return to the 
exigent. Or the name of the ſheriff be not added to it. 
But itis no error in an outlawry, after judgment, if there 
be no proclamation in the county where the defendant inha- 
bits. 5 Com. Dig. 214, 15. cites as to the laſt point. R. 2 
Cre. 577. which N. B. for on this ground it is, that for ex- 
pedition, ſo many defendants are outlawed in Londen, tho 
they do not dwell there. If they would avoid an outlawry, 
they muſt appear, which in general, is all the plaintiff re- 
quires. 17 

So, an outlawry ſhall not be reverſed for default of pro- 
clamation in the county where the defendant d wells, till ĩſſue 
taken thereon and tried. 1 And. 36. But that is ſeldom 
now inſiſted on. The object is to get bail, or an appearance. 

Superſedeas to the exigent ſhould be delivered to the ſheriff 


before return. Barnes, 319. | 


If defendant becomes a priſoner after the 7e/fe, and before 
return of the exigent on ca. ſa. proceeding ſhall be ſtaid. 
Barnes, 321. "IS: 

Return of proclamations, © that they were made as by 


the writ commanded,” good. Semb. Barnes, 222. 


Whilſt the writ remains in the ſheriff's hands, though af. 
ter the return, a /uper/edeas may be allowed on coſts: Barnes, 


323. 


5. Outlazory upon it. 


If the defendant upon the exigent, being quinto exacbꝰ, 


makes default, there ſhall be judgment quod utlaget'. And 


the outlawry ſhall be by judgment of the coroners. If there 
are ſeveral detendants, the judgment ſhall be guod utlagen- 
tur. FE * 

If the defendant be a woman, it ſhall not ſay, guod utlu- 
ge; but quod waiveat), otherwiſe it is error. 

A return of the coroner's, that he was outlawed upon a 
certiorari to them, does not conclude ; for it does not be- 
long to them. | A RI) 


In 
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In every caſe where the entry varies from the legal form, 
it will be error: As, if it does not appear, that the edunty- 
court was held for the county. | 

Or, if it be in the huflings, without ſaying, that it was 
in the huſtings of the common pleas. Cro. El. 50. 

So, if the quinto exact, Wc, be entered the day of the fte 
of the exigent. Or, there be only fourteen days between 
the two county days upon the return of the exigent. 3 Bulſt. 
171. 

11 there ate ſeveral defendants, and the entry is, that they 
did not appear, without faying, nor either of them. | 

If the year is not mentioned to the guarto exact, though 
it be to the tertio and guinte, by which it may appear to be 
the ſame year. 5 Com. Dig. 215. cites to the laſt point. R. 
2 Rol. 803. J. 25. ä | 

If it be ad comitat tent” primo M. Anno Regni Domini Noftri 
1 — Regis. Or, Domini Regis, omitting the 

ing's name. Or omitting Regni Anglie, - | 
if the outlawry be, by judgment of the coroners, without 
naming the coroners, except in London. But in London, it 
is not uſual to name the coroners. 

90 quinto exact ad teſf S. Pauli, 1653, without ſaying A. 
D. is no error. : | 

So in London, fourteen days between two huſtings will be 
well; for the huſtings may be held every week. 5 Com. 
Dig. 215. 


6. Capias Utlagatum. 


After outlawry returned, the plaintiff ſhall have a. capias 
utlagatum againſt the defendant, or ſpecial, againſt him, 
his goods and lands. And thereon an inquiſition ſhall be 
taken and returned. 1 Cem. Dig. 215. 

Yet by the flat. 4 and 5 W. and M. c. 18. a defendant 
taken upon a capias utlagatum, ſhall be diſcharged on his 
attorney's ſigning an appearance, or, if ſpecial bail requir= 
ed, on bond, &c. | | 

If the defendant be taken upon a capias utlagatum, the 
plaintiff cannot declare againſt him, for the proceſs is deter- 
mined. D. Cro. El. 706-7. "IEF 

But he may have a new action of debt againſt him. Cro. 
El. 707. 5 Co. 88. a. Or may reverſe the outlawry for 
error. 1 Bro. Ent. 215, 216. | 
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By the fat. 31. El. c. 3. None ſhall be admitted to re- 
verſe an outlawry for want of proclamation, unleſs he put 
in bail to anſwer the plaintiff on the ſame cauſe of aCtion, 
and to anſwer the condemnation alſo, if the plaintiff begin 
ſuit before the end of two terms next. 

So, if the reverſal be for other defect, when the debt and 
damages amount to upwards of 100. 5 Com. Dig. 216. 

If the plaintiff procecds to an outlawry, when the defend- 
ant is in priſon upon the capzas, he ſhall reverſe it at his own 
' charge. 2 Vent. 46. Or, if the plaintiff knew that he was 
in priſon in another action at his ſuit. Salk. 495. Or, if 
the defendant appears publicly, it ſhall be ſo in B. R. Other- 
wile in C. B. Salk. 495. Sed g. as to C. B. 

After outlawry reverſed, the defendant ought. to appear 
and accept a declaration within two terms next. Vide 5 Com. 
Dig. 216. | | 

If the outlawry was in Londen, Sc. the plaintiff may 
afterwards declare in another county. R. 3 Lev. 245: 

If the plaintiff does not declare within two terms after 

notice of the reverſal of the outlawry, the defendant ſhall 

have coſts to be taxed by the prothonotary. Per rule Trin. 
3. Car. 2. Mills 81. 

After outlawry reverſed, the plaintiff may declare upon 
the firſt or upon a new original, for by the outlawry, the 
firſt was determined. 5 Com. Dig. 216. yo. 442. 5 
If the copias utlagatum recites a ſpecial original, ſpecially 
expreſſing the cauſe of action, the ſheriff muſt take ſpecial 
bail, though the capias utlagatum is not marked for bail. 
3 Burr. 1482. 

_ Proceſs of outlawry is not within the Hat. 12 Geo. 1. c. 
29. Did. 

The deſendant cannot reverſe the outlawry, without giv- 
ing ſuch bail as the law requires. 16g. 

If the caſe originally required ſpecial bail, and defendant 
ſtands out to an outlawry, he cannot come in and appear to 
the outlawry, without putting in ſpecial bail, and the filacer 
{hall not iſſue a /#perſedeas until them 3 Burr. 1920. 

An arreſt upon a capias utlagatum, is bad on a Sunday, 
Barnes, 319. a 

Copiat, alias, & pluries, may iſſue altogether in order to 
an outlawry, and no affidavit for bail is required, nor any 
date to the writs. Barnes, 322. n 

On a plaintitf's death, and no adminiſtration, a priſoner 
on cap. utlag. ſhall be diſcharged. 

| A priſoner 
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A priſoner upon capias utlagatum diſcharged by inſolvent 
act, cannot be taken on a new capiat utlagatum. Barnes, 


378. 
7. Declaration in Debt. 


N. 74 Gero the Certainty of the Debt demanded. 


A declaration in debt is founded upon a ſpecialty, or 
judgment, or contract. . 

In all actions for debt, the declaration muſt ſhew the cer- 
tain ſum demanded; and therefore if the conttact is contin- 
gent, or depends upon divers particulars, the declaration 
ſhall demand a ſum certain. 5 Com. Dig. 216. | 

If the declaration be upon ſeveral bonds or contracts, 
what is due upon both ſhall be demanded in one entire ſum. 
Telu. 81. 3 Leo. 119. 

If it be for arrears of an annuity granted for years, it muſt 
be for ſuch a ſum, without ſaying de annuali redditu. R. Tel. 
208. 1 Bulſt. 151. | 

If the contract be for foreign coin, the ſafeſt way is to 
declare that he render 20l. certain, or whatever other ſum, 
and then ſhew the contract for ſo much foreign coin, which 
amounts to 201. of Engliſh money. And this in debt by bill 
as well as by original. | 

If a man binds himſelf in a bond to pay ſo much Flemi/s, 
Sc. the plaintiff may declare, that he render ſo much as it 
amounts to in Engliſh coin., 5 Com. Dig. 216. 

If a man is bound to pay 67/. at H. and debt is brought 
for 560. the value of the coil there, without more, if the 
defendant demands oyer of the bill, and then demurs there 
ſhall be judgment for the defendant, R. 2 Bulft. 154. 

Where the contract is for foreign coin, the plaintiff has 
his election to demand ſuch coin, or as much as it amounts 
to in ferling. R. 1 Leo. 4. 

If there be a ſale of goods for two jewels, two diamonds, 
Sc. in certain; the declaration may demand the jewels, Q. 
1 And. 118. | © 

Yer if the declaration be for ſo much Flemiſh money, to 
the value of ſo much ZEngli/b money, it is well. But then 
the jury ought to enquire of the value, or a writ of enquiry 
mult iſſue before judgment. 5 Com, Dig. 217. 


P2 ke” 
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11 the contract 5 for 200. to be paid in goods, without 
faying what in certain, it muſt demand the 20/. not the 
goods. R. 1 And. 118. 

If the contract be for 100 guineas, he may declare for ſo 
much as they are valued at. Dub. Skin. 573. As guineas 
are Engliſh coin, and of known value, I think there is not 
any great reaſon to doubt. 

If debt be for a certain ſum, and the particular contracts, 
whereon the plaintiff declares amount to more, it is bad, for 
he has judgment for more than he demands. R. Yel. 5. 
5 Com. Dig. 217. Et vide idem. 5 3, 220. 

80, if he declares for ſo much due, and demands a leſs 
ſum without ſhewing that the reſidue is mee 5 Com. 
Dig. 217. Et vide id. 53. 

80; if he declares upon ſeveral contracts, and . part | 
fatisfied, but does not ſay on which contract, and he cannot 
recover on all the contracts, he ſhall recover for no part. 
* Cre. El. 583. Sed. Vide p. 343. 

So, if the debt be founded upon wecord:o or froclaliy; and 
ko demands a leſs ſum than is due by the ſpecialty, without 
ſhewing the reſidue ſatisfied: As, if 80s. are demanded upon 
z judgment in an inferior court, where the ene was 
for gor. and fourpence. R. 3 Mod. 4. 

But debt for 500. and a declaration upon a bill to pay gol. 
viz. 10l. at 5 ſeveral days, and 10/. nomine pœnæ, is well for 
it is a ſeveral bill as to the nomine pene. R. Cro. El. 771. 

80 in debt upon ſeveral bonds, if he ſhews part ſatisfied, 
it is ſufficient, though he does not ſay upon which bond. 
R. 3 Bulft. 244. 1 Rol. 423. 80 it is ſuſſicient, if he de- 
clares for a debt of 22 though a be ſatisfied before ac- 
tion. 1 Vent. 135. | 

On a certificate of the 6 of army-debts for 
105/. 1 86. 72d. the demand which it was neceflary by the 
ſtatute to make, had been made ſor 105¼ 18s. 6:d. and 
plaintiff was non-ſuited, _ 160, 


8. When in the Debet a Detinet, 


A declaration in debt generally ſhall: be in the deber and 
detinet. - Though it be againſt huſband and wife ſor the debt 
of the wife dum ſola. . Though debt be for guineas, or fo- 
reign coin of ſo much value Engliſs. But where the action 
is brought for goods and chattels, it may be in the getiner 


only. 
So, 
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So, if it be brought for foreign coin. Or for guineas in 


L | 
| So, in action by or againſt an executor, or adminiſtrator. 
But upon original in debt, the plaintiff cannot declare in 
annuity. And therefore, if the declaration is that he ren- 
der gol. of an annual rent, and ſhews the grant of an annuity, 
it is bad. 5 as 
A declaration in B. R. of a plea of debt that he render 
to him 20/. without ſaying, which he owes to him, and un- 
juſtly detains, is bad. 5 Com. Dig. 217. th 


9. Declaration upon a Bond, Sc. 


If the plaintiff declares upon a bond, or other ſpecialty, 
he muſt ſhew the certainty of the bond, &c. And, there- 
fore, if he ſays, he granted, c. by a zvriting, without ſay- 
ing, by his. writing obligatory, it is bad. Semb. Cro. Car. 
209. Or by a writing ſig ned with his hand. Semb. 3 Lev. 234. 
But, by his writing obligatory is ſufficient without ſaying, 
ſealed with his ſeal, for writing obligatory, implies it. And if 
he omits, by his zwriting obligatory, after plea upon oyer, that 
he paid, Qc. it ſhall be aided. So, after plea of privilege, 
and a demurrer thereto, '5 Com. Dig. 218. 

So, by his writing obligatory is ſufficient, without mention 
of the date, or ſeal, or delivery. 5 Com. Dig. 218. cites 
R. Mod: Ca. 306. Sed qu? 4k ay "en Fg 
30, by his writing obligatory the date whereof is the ſame day 
and year, though it has another or void date, for the date. 
whereof ſhall be conſtrued of the delivery, otherwiſe if it was 
bearing ſuch a date; for then the true date ſhall be ſet out. 
R. Salk, 463. r 

If the bond upon appears to be, J. A. fland bound in 
161. and is to be paid to B. s executors, it is good without 
ſaying to whom bound. R. 3 Lev. 22 5 

If the whole ſubſtance of the bond, c. be in the declara- 
tion, it is not neceſſary to mention words, underwritten, or 
indorſed. R. 2 Brownl. 98. | | 
The plaintiff may declare upon ſeveral bonds in the ſame - 
declaration. Vide Action Div. VI. an 

So, he may declare upon a bill for the payment of money 
on a day with a nomine pœnæ, for non-payment, and after- 
wards declare for the nomine pœnæ. R. Cro. El, 771. Sed. 
qu. If equity would not give ſome relief? So he may de- 
clare upon a penal bill, though it be not formally expreſſed. 
R. 2 Vent. 106. ; 
| If 
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If the declaration is inſuſficient, or upon oer, appears 
not Tuſhcient, - the defendant may demur. 5 Com. Dig. 218 


10. Upon a Stattte, Recognizance, Or. When it lies, 
Vide Debt. Div. J. Ne. 3. 


If the plaintiff declares upon a ſtatute, recognizance, Sc. 
he muſt ſhew the certainty of the ſtatute z or recognizance. 
AP. Ent. 223. Raſi 189. a. | 

And therefore, if he declares, that H. before the Ch. J. 
became bound, &c. and if default was made, then by the 
ſame writing he granted that the penalty in the ſtatute 
ſtaple ſhould run, ve. without ſaying, by his writing obliga- 
tory, or according io the form 4 the flutute, it is bad. R. per 
3 J. Cro. Car. 363. So if the declaration does not ſhew 
the ſtatute to have ſuch ſeals as the act directs, it will be 
bad. Mo. 811. ; . 

But, if the jury find that A. acknowledged himſelf to owe, 
Sc. without ſaying by Bit writing obligat:ry, or according to 
the farm of the flatute, it is ſuſhcient. R. 4 Co. 65. 5. So, 
if the ſtatutt be recited, as inducement to the action, it is 
ſufficient, though it is not ſaid, that it was wnder ſeal. R. 
Mo. 311. 

For ſtatutes ſtaple, vide 27 Ed. 3. fl. 2. c. 9. and 15 R. 
2. c. 9. Recognizances muſt be regiſtered, vide 5 Ann. c. 
18. 64. Recognizance for debts may be taken before the 
chief juſtices, &c. 23 H. 8. c. 6. 8 Geo. 1. c. 25. 

In an action upon a recognizance againſt bail, the plain- 
tiff muſt ſhew at whoſe ſuit the defendant became bail, and 
for what ſum the ſuit was brought. 1 V7. 284. 


11, Upon a Contra, 


If the plaintiff declares upon a contract, he ought to ſhew 
the certain contract, where the contract is expreſs: As, 
upon a mutuatus, or account. Upon a ſale or other agree- 
ment executory. For a ſalary upon a retainer. For fees. 
Upon a ſubmiſſion to an award, ' without ſpecialty. | 
. So, if the contract is only implied by the law, the plain- 
tiff, by his declaration ought to ſhew the foundation of the 
contract. As, in debt for an eſcape, the plaintiff ſhall ſhew 
the judgment, execution, and commitment thereon. 5 Com. 
Dig. 218, 219, Vide Action upon the Caſe for negligence. 
Div. J. No. 2. EP d 6 8 wy 6 1 
NS | For 
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For a penalty of a by-law, he muſt ſhew a power to 
make, the by-law made, and a breach.  _ 
For a fine of a copy-hold, a cuſtom for the fine, and ad- 
miſſion to the copyhold. For a fine, or amerciament, in a 
court-leet, the plaintiff muſt ſhew a power to hold the leet, 
the offence, and the fine or amerciament for it. 5 Com. Dig. 
219. 


12. Upon a Judgment. 


If the plaintiff declares upon a judgment, he muſt ſhew 
the certainty of the judgment. As, it the declaration be in 
C. B. upon a judgment in B. R. he muſt ſhew the term 
and parties, and what was recovered. So, if it be upon a 
judgment in the ſame court. So, if it be upon a 
judgment in an inferior court. 5 Com. Dig. 219. 

50 the plaintiff muſt aver that the judgment ſtands in full 
force. Semb. Lut, Goo. I am inclined to think the declaration 
would not be good, without this averment, and it is uſual to 
add that the plaintiff hath not had any execution of the judg- 
ment, and that the money recovered remains unpaid. 

But in debt upon a judgment, the plaintiff need not ſhew 
all the proceedings at large. Semb. Cro. El. 817. And this 
is certainly law. | 

Tho? it be upon a judgment in an inferior court. It is 
not neceſſary to ſhew (except in the caſe of an executor or 
adminiſtrator,) more than the judgment. Nor in a declara- 
tion . an executor or adminiſtrator upon a judgment, 


more than the declaration, and the judgment upon it. 5 Com. 


Sed. gu. If even the declaration need be {ct forth? I 
conceive the nature of the action, and the ſum recovered, 
Ih are ſufficient. ; TERS, 

t is not neceflary to ſay, prout per Recordum. Per 
Hale, Kalt. gs. | r gh e 

So, if the plaintiff does not ſhew, in action upon a judg- 
ment in C. B. who were the judges of the court, it wlll be 
aided after verdict. R. Cartb. 86. 83 | 

On a judgment of non-ſuit in an inferior court, it is not 
neceſſary to ſet forth that the plaint in the court below was 
levied for a cauſe of action ariſing within its juxiſdiction; 
nor is it neceſſary to ſet out the plaint and ſubſequent pro- 
ceedings; it is enough if the non-ſuit is laid to be given and 
xecorded at a court held within its juriſdiction. 1 W/f. 316. 

| | 13. Plaas. 
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13. Pleas, 
| Nut tiel Record, nil debet, &e. wide pyſt. No. 36, Er. 


To debt upon agent in any court of record, if there 
was no ſuch recovery, or the record is miſtaken, the defen- 
dant may plead, nul tiel record. 3 Mad. 41. T hough the 
judgment was in the ſame, or an inferior court. Bro. V. M. 
244. Clift. 148. 

For this reaſon the plaintiff ought to declare as generally, 
as the rules of good pleading will allow. 

In every caſe where the record is denied, the deſendant 
ſhall ſay, au. tiel record. And nul tiel record, without more, 
3s a complete iſſue if the record as in the ſame court. Mod. 
Co. 40. 

But where the record ;Helf 1 is ſhewn, to the court in plead- 
"ing, the defendant cannot ſay, nul tiel record; for, by the 

ert in curia, it appears to the court, that there is ſuch a 
record: As, if letters patent are pleaded, the defendant 
may ſay, non conc? N it, but not nul tiel record. Co. Lit. 260. 
a. Hard. 158. 

If the defendant pleads, nul tiel record, he ſhall conclude 
to the action. Clift. 143. 

And to this plea, the peeing ought to reply, that there 
is ſuch a record. Lut. 94 And the replication. ſ ſhall con- 
clude Prout patet per recor . Lut. 945. 

If the record is in the fame court, the replication ſhall 
pray, quod videat” per cur”, and a day, ſhall be given for the 
inſpection. Or the plaintiff may demand cher. If it be in 
another court, day is given to produce it. 5 Cam. Dig. 220. 

If it be in a county palatine, there ſhall be a writ to the 
chamberlain to certify, & e. Clift. 148. 

So, if it be in an inferior court, there ſhall be a writ to 
the proper officer to certify, &c. Bro. V. M. 244. | 
If the officer refuſe to certify, there ſhall be a rule to do 

: 747 pain, and if he does not, an attachment ſhall iſſue. 

62. 

| e day given for the record, there ſhall be judgment 
for or a inſt the defendant, if be ſhews or fails of re- 
cord. But an e variance is no failure. | 
To debt upon a judgment in a court not of record, the 
defendant may ** his law, or plead nil debet, 5 Com. 
Dig. 220. e | 
* C „ , By 


5 


By the fat. 4 and 5 An. c. 16. To debt upon any judg- 
ment, the defendant may plead payment in bar of the ac- 
tion. 

If there is judgment for 388/. 1d. and debt is bronght 
on it for 388/. omitting the penny, it is variance, and can- 
not be cured by a remiltit of the penny, for that muſt be 
before judgment, Stra. 1171. Therefore it is better in en- 
tering up judgment, not to take pence. 

On ul tiel record pleaded, B. R. will not make an order 
for the proper officer of C. B. to attend with the record, 
there mult be a certiorari. 2 Burr. 1034. 


14. Upon a Demiſe. 


If the plaintiff declares upon a demiſe, he muſt ſhew the 
certainty of the lands demiſed. And therefore, if he al- 
ledges a demiſe made to B. and does not ſhew whete the 
land lies, it is bad. * . 

If the plaintiff be an aſſignee, he muſt ſhew a good a. 
ſignment: As, an aſſignment by deed. And per ſeriptum, 
without ſaying, figillat, or fact, is not ſufficient. 

But default of attornment, ſhall be aided after verdict. 
So, if he ſays, that he is yet ſeiled of the reverſion, where 
the term is determined, 

So it is ſufficient, to  alledge the 83 cemiſed, as general 
and certain as they are in the leaſe. Though no yill appears, 
where the land lies, but only the county. 

o it is ſufficient to ſay, t that the plaintiff demiſed, with» 
out ſhewing what eſtate he had. 5 Com. Dig. 220. 

8⁰ the . mult ſhe w that the defendant entered and 
* Pore ed by virtue of the demiſe. Semb. Cro. EI. 262. 
Vide infra. 

But Was he to declare in coyenant, I conceive ſuch an al- 
logation would be unneceſſary. 

This is neceſſary, where the debt is for rent upon a leaſe 
at will; ſor the defendant is charged i in reſpect of his occu- 
pation. R. i Salk. 209. 

If he ſhews that he was poſſeſſed from the feaſt of St. M. 
unto the feaſt of St. M. EN he demands rent for one year, 
it is bad; for it wants one day of a year. Per Ye. 74. 

By virtue of which demiſe he 5 is ſufficient, without 
ſhewing the time of the entry. R. Cat. 196. And if the 
leaſe commenced at a future day, it ſhall be intended, that 

he entered after the day. R. 2 Cro. 549. 


Upon 
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Upon a leaſe for years, no entry or occupation need be 
alledged. 1 Sa/k. 209. 

The plaintiff muſt ſhew expreſsly what rent is reſerved; 
for according to the rate of 204. is not ſuſſicient. R. 1 Salk. 
262. So the plaintiff muſt ſhew when the rent was in ar- 
rear. Semb. 2 Cro. 668. 

But it is fufhcient, if the plaintiff ſays, the rent was in 
arrear at ſuch a day, without ſaying, that it then became 
due; for it ſhall be intended upon a general demurrer. R. 
1 Sa . 139. If it be reſerved at two feaſts, it is not ſuffi- 
cient to ſay, that it was in arrear for a year, without ſhew- 
ing at what feaſt the year expired. Yet, if the declaration 
ſhews, that he had poſſeſſion only for one year, it will be 
aided. If it be reſerved at two feaſts, or ten days after, it 
is not ſufficient to ſay, it was in arrear for ten days, but he 
muſt ſay, after ten days. 5 Com. Dig. 221. 

If the grantee of a reverſion be plaintiff, he need not al- 
ledge notice, or attornment, in the declaration for if de- 
fendant has paid, it will be a good plea, if not, the aQtion 
is a demand. R. 2 Cro. 193. 

The rent muſt be computed according tothe day mentioned 
in the reddendum, not according to the habendum : As, if a 
demiſe be to commence from the 24th of December, render- 
ing rent at Michaelmas, St. Thomas, &c. the declaration 
muſt ſay, that the rent was due 21/f of December, viz, St. 
T hemas, not the 24th of December, R. 1 Salk. 141. 

Yet reddendum quarterly, ſhall be computed according to 
the habendum. Ibid. | h 

But if debt be for a ſum more or leſs than the rent in de- 
mand, it is bad, except where it ſhews the reſidue diſcharg- 
ed. As, if debt be for 100“ and the plaintiff declares upon 
a leaſe, rendering 74/. and demands for a year and an half, 
it is bad, if he does not ſhew that the 117. above 100!/, is fa 
tisfied. Semb. 2 Lev. 4. 

Vet in debt for fo much rent, upon nil debet, if it appears 
that the rent ought to be apportioned for part, the plaintiff 
ſhall recover for the reſidue. 

50 in debt for a quarter's rent due at the end of the term, 
it is ſufficient, without ſhewing the reſidue ſatisfied. So, if 
by his own ſnewing the plaintiff demands more than is due, 
after verdict upon nil debet he may remit the ſurplus. 5 
Com. Dig. 221. 

15. Judgment 
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15. Judgment by Confeſſion, &c. 


To a declaration in debt, the defendant may demur. Or 
demand oyer of the deed, on which he may demur, if upon 
oyer, no cauſe of action appears. 5 Com. Dig. 2217. 

But if there is cauſe of action, and that well expreſſed in 
the declaration, to avoid raore trouble, and fave expence, 
the defendant may give judgment by confeſſion. Or by u 
debet. Or by non ſum informatus. , | 

But (in C. B.) the prothonotary ſhall not ſign judgment 
by confeſſion, nil. dicit, or non ſum informatus, if it be not 
brought to him, after Eaſter, before the firſt day of Trinity 
term, or within 20 days after the end of every other term, 
except where the warrant of attorney is dated after the 
term, and then before the eſſoign · day of the next term, per 
Rule Trin. 29 Car. 2 Mills, 75. | 


16. Pleas in Debt. 
Upon a Bond—what are goed or not. 


The defendant may plead in abatement : As, that he is an 
officer of another court, as an attorney of C. B. to a ſuit in 
B. R. Vide Action by and againſt an attorney. Alſo FV. 1 
Com. Dig. 3. | A | 

Outlawry of the plaintiff. Attainder of the plaintiff, 
That he is an alien enemy. That ſhe is a feme- covert. That 
the plaintiff is excommunicated. 1 Com. Dig. 3. 10. 

If an obligation be given to A. and B. and one only ſu 
without ſhewing, that the other is dead, the defendant may 
plead in abatement, that the other is alive. Semb. 1 Sid. 
238. 420. I Vent. 34. Or the defendant may upon oyer, 
demur. Did. 5 | 268 

Defendant may plead the death of the plaintiff, or miſno- 

mer in plaintiff, or of himſelf. 
So a defendant may plead in abatement, that ſhe is covert- 
baron. So variance between the writ, and record, or ſpeci- 
alty, Sc. and in general, all pleas in abatement pleadable in 
perſonal actions. Vide, 1 Com. Dig. tit. abatement. 

In bar to debt upon bond, the defendant ſhall plead in 
avoidance or diſcharge of the action. | 


17. Nil 
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17. Nil Debet. 


The defendant may plead the general iſſue, nil debet, to 
debt i upon contract, but not upon bond. And this plea is 
good i in all caſes, where nothing 1s due at the time of the ac- 

ion. 5 Com. Dig. 222. 

So nil debet is a 1 in debt for an eſcape; for the com- 
mitment is only inducement. Salk. 565. 

In debt againſt an executor, or adminiſtrator, or upon a 
devgſſovit after judgment againſt him, though mixed with 
record. 1 Sand. 219. R. Carth. 2. 

In debt upon a ſpecialty to pay ſo much as A. owes; for 
it is no ſum certain, but mult be aſcertained by averment, 
R. Skin. 17. 

In debt for the arrears of rent-charge deviſed for life, for 

the will is no ſpecialty. Hard. 332. In debt upon a tally, 

Bid. Though the debt is barred by the ſtatute of limita- 

tions, for he need not plead nil debet infra ſex annot, but nil 

debet generally, per Holt Ch. F. Vide L. Ray. 153. Sed 
u? 

But as defendant may now, by leave of the court, plead 

everal pleas, it may be adviſeable to plead both pleas. 

So he may plead ni debet generally, if a releaſe be given, 
for” hen he owes nothing. 1 Salt. 394. And this plea 
ought to conclude to the country. R. 1 Sand. 283. And 
the plaintiff ought to join iffue without Lund Co. Lit. 
126. 4 
N where the defendant has matter for his excuſe or dif- 
charge, he cannot take advantage of it, under the plea of 
nil debet. 

"il debet is not a plea to a penalty in an indenture to 
form covenants. "Nor to a debt by bond, ſingle bill, or 
other ſpecialty, without acquittance. Nor to an annuity 
granted by deed. 5 Cem. Dig. 222. 

Nor payment without an acquittance, and, if found for 
the defendant, he ſhall not have judgment,” 2 Crd. 377. If 
found for the Plaintiff it it ſhall be aided' by the fat. 32. H. 8. 


c. 30. 

05. debel is no plea to a bail- bond. Fort. 363. 367. 

If nil debet is pleaded f in a qui tam action, defendant can- 
not given in evidence, a record of recovery againſt him for 
the lame forfeiture by another perſon. Stra. 7. 

Where 


6 
Where matter of fact is the foundation of the action, and 
a ſpecialty only inducement to it, as in debt for rent on an 
indenture, there nil debet is a good plea; but where the ſpe- 
cialty is the foundation, and the fact is but inducement, as 
in debt ſor non- performance of a covenant to accept and pay 


fl for ſtock, there nil debet is no plea. L. Ray, 1500. Stra. 


78, | 25 1 
i Nil debet on bond may be good after verdict, though bad 


on general demurrer. 2 }l/. io. -* 

A ſet off may be pleaded to debt on bond, conditioned for 
the payment of, an annuity or growing ſum. 2 Burr. 820. 

he whole penalty of a bond cannot be ſet off. And qu. 

whether under a penalty of a bond for performance of arti- 
cles, which ſounds only in damages, the ſum really due for 
damage ſuſtained can be ſet off. 2 Burr. 1024. A* 
I conceive neither penalty, nor ſum really due, can be ſet 
off, until aſcertained by a judgment, whereby it becomes a 
liquidated, and certain debt. | 


18. Non eft Factum. 


To debt upon bond, c. the defendant may plead non ef 
factum. And this plea is good in all caſes where the 
bond or ſpecialty was not executed. Or, if it was execu- 
ted, but was void ab initio: As, for default of capaci- 
ty; if the obligor was a monk, feme covert, &c. the defend- 
ant may plead a ſpecial non / fatum. And it ought to con- 
clude to the country. R. 1 Solf. 274. Sed qu. de hoc? for 
I conceive this cannot be a general rule. The caſe in Salkeld, 
is of an eſcrow. In the caſe of Callins, v. Blantern. 2 Will. 
341. I drew the pleas, and concluded the firſt ſpecial plea 
(which ſtated a matter that avoided the bond), with an alle- 
gation, that the bond was void in law, and finiſhed with a 
verification, and the plea, after two arguments was adjudg- 
ed good in tolo. Vide, as to the conclution. 2 Will. 345. 


* 6 
If the plaintiff pleads over to the ſpecial matter it will be 
well. 1 Salk..274- | gn 
A ſpecial non g factum puts the proof upon the defendant, 
which, upon non et factum generally, will be upon the plain- 
tiff, Mod. Co. 218. ; 2 „ 
The beſt way is to plead double, viz. non eff factum gene- 
rally, and ſpecially. The plaintiff muſt then begin with his 
proof, and his witneſs may, perhaps, on croſs examination, 
bs he prove 
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prove defendant's cafe, and the plaintiff's counſel will not 
at liberty to reply. 

The defendant may plead a ſpecial non ef factum, if the 
bond, c. was executed, but became abſolutely void before 
the time of the action: As, if it be eraſed, altered, or 
cancelled. 

So, if two are bound, and the ſeal of one is broken off, 
for this avoids the whole deed; though they are bound 
jointly and ſeverally. 5 Com. Dig. 223. Sed qu? 

But it ſhall conclude acts non, Sc. Dalt. 33. not his deed. 
Dalt. 105. Ithink the latter beſt, but conceive he may con- 
clude, by ſaying, and fo not his deed, ana pray judgment, fi 
actio, c. 

Dzfendant may plead a ſpecial nn , factum, if the bond, 
Oc. was executed to the uſe of one, who refuſed it, or if 
her huſband refuſed it. Or was delivered as an e/crow, to 
be his deed upon conditions, which are not performed, 5 
Com. Dig. 223. And ſhall conclude, actio non, &c. Dalt. 
33. Dy, 167. 6. : 

But is no plea where the deed is only voidable : As, for 
infancy, dureſs,” or per minas. R. 5 Co. 119. a. Zo if it is 
void by act of parliament: As, by the ſtatute of uſury, &c. 
R. Ibid. 

Or becomes void after aCtion brought by accident : As, if 
the ſeal is deſtroyed by rats, or other accident, after plea. 
So it is no plea where the deed is inrolled upon record. Nor 
to a recognizance or ſtatute. 

So a ſtranger to the deed cannot plead a ſpecial non eff fuc- 
tum; but ſhall ſay, nothing paſſed by the deed. 5 Com. Dig. 
22 

f the plea ſays, that the deed aforeſaid was altered, and ſo 
non eft fuctum, it will be repugnant and bad. R. Cro. El. 
800. 

{ conceive in ſuch caſe, the plea ſhould be a general nan 
eft faum. 

Ho, it is no plea, where it is a joint bond, and the plain- 
tiff declares upon a bond, by one alone. K. 5 Co. 119. 
a. WW helbdale's Caſe. Sav. 92. pl. 171. 

In this caſe the defendant ould plzad in abatement, ano- 
ther joint co-obligor, who ought to have been Joined, not 
named. 

So where the bond was delivercd to the party himſelf, 
upon a condition not performed. R. g. Co. 137. 4. Or, it 
the delivery to a ſtranger be not as an crow. Dy. 167. 6. 
Co. * 145 5. * 


If 
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If an indenture be executed by one party only, and the 
other party does not execute. &. Gro, Elia. 212 

If the delivery, after conditions performed, is to be ut 
ſcriptum ſuum, not ut factum. Per 2 F Morton, cont. Ray, 


197. 
"if the iſſue upon non ef? fotum, is found for the defend- 


ants, the deed may be kept in court. 1 Salt. 215. But 
ſhall not be cancelled, nor kept upon a collateral ifſue. 
bid. 

On non eft factum pleaded to debt upon articles, defend- 
ant may give lunacy in evidence, and plaintiff will be non- 


ſuited. Stra. 1104. 
If a bond is void ab initio, the facts, which make it ſo, 


may by law be averred and ſpecially pleaded, e. g. that the 
bond was given to indemnify againſt a note given to ſup- 
preſs evidence on an indictment for perjury. 3 85 341. 


347- 

Such plea ſhould conclude, that the ſuppoſed bond is void 
in law, et hoe, &c. and therefore prays judgment, and this 
may be pleaded with non eff factum. Ibid. 


19. Per Dureſs. 


The debt upon bond, the defendant may plead per dureſs. 
So to debr for arrears of an account. And it will be dureſs, 
if a man is forced to give a bond, &&c. by a wrongful impri- 
ſonment. As, when he was 3 an arreſt without legal 
proceſs, or by the proceſs, * Sc. of him who had 


no juriſdiction. $ Com. Dig. 
So, if a man, arreſted =. Jed proceſs, be forced by tore 


tious uſage in priſon. 2 1. 482. 

But without plea of dures, the bond, &. ſhall not be 
avoided ; for it is not void, but only voidable. Ibid, 

To this the plaintitf may reply, that the defendant was ad 
largum, and not per dureſs. Cl. Af. 71. Bro. R. 200. 

But a man ſhall not plead dures to a deed, acknowledged 
by him, to be inrolled upon record. 1 Rol. 862. J. 15. 

So, it is no plea for a ſurety for B. that the bond was ob- 


tained by the dureſs of B. C. 2 Cro. 187. 


20. Per Minas. 


| So the defendant may plead per mina. Cl. Af. 72. And 


menace of life, member, mayhym, or imprilonmcut, is ſuth- 
cient to avoid a den. 2 * 483. | 
But 
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But menace of battery is not ſufficient to avoid a deed. 
Bid. Nor menace of burning his houſe. Bid. Or taking 


or deftroying his goods ; for he may recover damages for 


them. Bil. 
To this the plaintiff may reply, that it was voluntary, and 


not per minar. Cl. Af. 72. 


- a — 21. Coverture. 


So to debt by a feme-covert, as ſole, the defendant n may 
plead in bar, that A. and ſhe are married. 5 Com. Dig. 
2 - | 

Sed. gu. if the plea ſhould not be in abatement? For the 
plaintiff is entitled to recover, if he brings a proper action. 

But in debt by huſband and wife, the defendant cannot 
plead, ne unques accouple, &fc. for the trial would be altered. 


R. Salk. 437. 


22. Within age. 


To debt upon bond, the defendant may plead, that he 
was within age. So to debt upon ſimple contract, if it was 
not for neceſſaries. And it ſhall not be intended lor neceſ- 
ſaries, if it be not alledged, and therefore if the defendant 
pleads within age, and the plaintiff demurs, there ſhall be 
judgment for the defendant. 

To this plea, the plaintiff may reply, that the defendant 
was of full age, and not within. He may reply to part full 
age, to the reſidue for neceſſaries ; though all the ſame day. 
5 Com. Dig. 224. for the laſt point cites. R. 1 Salk. 223. 

Jo a plea of infancy, to debt upon contract, for apparel, 
the plaintiff may ſay, that the defendant was indebted to him 
for neceſſary apparel, phyſick, victuali, Sc. Cro. Hl. 583. 

And it is ſufficient to re-join, that it was not for neceſ- 
ſaries generally, without ſaying, that the money, or any 
part thereof, was not for neceſſaries. R. Lut. 241. Carth. 
110. 

To plea of infancy, to afſumpfit on a farrier's bill, plaintiff 
muſt reply generally; neceſſaries for the infant, not neceſ- 


ſaries for his horſe, Stra. 1101. Andr. 277. 


23. The 
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23. The fatute of Uſury. n. 


The defendant may plead, that the bond was given upon 
an uſurious contract. And it may be pleaded without recis 
ting the ſtatute. 

But the defendant by his plea muſt ſhew the uſyrioud 
agreement ſpecially, and how much more than legal intereſt 
was given. 80, he mult expreſsly aver, that the agreement 
was for giving day of payment, Sc. and that it was cor- 
ruptly agreed. | 
I 0o0o this the plaintiff may reply, that it was not corruptly 
agreed, and conclude to the county. Baynham, v. Mat- 
thews, 2 Kira. 871. Raft. 689. pl. 156; 

That they lawfully bargained, with a traverſe of the cor- 
rupt agreement. That it was for a lawful debt with a tra- 
yerſe, Ec. 

That it was a miſtake of the ſcrivener, with ſuch a tra- 
verſe. 5 Com. Dig: 224. to the laſt * cites, 2 Vent. 82. 
R. Cro. Car. 501. 

So, if the defendant avers the manner of the agreement, 
the plaintiff may traverſe the averment. Semb. Hard. 418. 

If the defendant pleads, it was corruptly agreed, 
Sc. plaintiff may rep/y, that the note was given for a juſt 
debt; ab/que hoc, that it . as deten< 
dant pleads. B. R. H. 287. 

4. Outlawry, fc, 

The defendant may plead, that the plaintiff is lent 
os though the plaintiff was outlawed after the action 
. brought. 

805 that the plaintiff was attaint of felony, c. 

That the plaintiff*s teſtator was, felo de ſe, and the defen- 
dant has paid to the king's grantee. 5 Com. Dig. 225. 

It is ſuldcient to ſay, that the plaietiff was in due manner 
outlawed, without ſhewing how. Dub: 2 Vent. 282. The 
form is, that he was outlawed, in due form of law, at the 
ſuit of ſuch an one in the plea aforeſaid, and ſtill remains 


outlawed. 

But to ſay, et ſciend eft, that A. was outlawed, is not 
good. R. 1 Sid. 173. 

It is not neceſſary to produce it ſub pede Agilli, when the 
50 18 _ Tut. 1514. Nor is it neceſſary to ſay, * 
Vor. 
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the laſt continuance, that he was outlawed ſince the declara- 


tion. 5 Mod. 11. 

But in an action againſt an executor or adminiſtrator, 
outlawry of the teſtator or inteſtate is no bar; for he may 
have aſſets not forfeited. Semb. Cro. El. 575. K. Cro. El. 


851. Hut. 53. 


A The Statute 23 H. « 6. c. g. that it was to a * toc, 
colore Mi 


To a bond given to a ſheriff colore officit, or for eaſe and 
favour, the defendant may plead the ſtatute. 23 H. 6. c. 
10. Dy. 119. b. 1 Sand. 157. 

So to a bond given to the marſhal of B. R. warden of the 
fleet, Cc. 5 Com. Dig. 225. 

But the ſtatute is no plea, except as againft the ſheriff, his 
bailiffs, or miniſters, as gaolers, &c. Cro. Car. 309. 

It is no plea againſt a ſerjeant of the marches in Wales ; for 
he is not an officer within the ſtatute. Semb. Cro. Car. 

09. 
: Nor againſt the ſerjeant at mace of the houſe of com- 
mons. 5 Com. Dig. 225. 

Nor to a bond to an officer of an inferior court, upon an 
arreſt out of his juriſdiction. R. Cre. Car. zog. 

And therefore if a bail-bond be in the condition, not con- 
formable to the ſtatute, it will be void: As, if it does not 
ſay in certain before what juſtices, or in what court, the de- 
fendant is to appear. Dy. 364. a. in marg. 

It is ſufficient, that the condition ſhews the time and place 
of the appearance, and in what ſuit. 2 Jon. 138. Mod. Ca. 
122. Vide Ray. 229. 2 Lev. 35. 

If he takes only one bond for three defendants, who are 
ſued ſeverally, i. e. in ſeveral actions, the bond will be void. 
6 Mod. 122. 

So, if the day of appearance be after the term, or impoſ- 
ſible. Vide 3 Lev. 74. 

So, if the bond be without any condition, 10 Co. 100. a. 
Or taken of him who is not bailable. 10 Co. 100. 6. 

If the bond be to the ſheriff not by his name of office. 
2 Jan. 138. Or to another by the name of ſheriff, and not 
to the ſheriff. 10 Co. 1006. 

But, if the county be named, and it be to the ſheriff, 
without ſaying of the county aforeſaid, it will be good. R. 2 
Lev. 123. ſs 
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Tf the bond be to A. without ſaying, then fherif, it is 
bad, although the declaration be, t anſwer A. late ſheriff, 
R. Cro. El. 800. | 
If the bond be to appear; and alſo to pay chamber-rent. 

R. Ray. 221. 1 Vent. 237. Or, alſo to indemnify the 
ſheriff. 10 Co. 100. b. R. Pal. 76. So, if the bond adds, 
appear, and, there receive farther as they ſhall award. 
364. 4. in marg. 'So, if the bond has no condition, or 
which is the ſame, an impoſſible one; for then the bond is 
ſingle. Semb. 3 Lev. 74, 5. e 

So if it be to appear before his majeſty, without ſaying be- 
fare the lord the king. R. 2 Lev: 177. To anſwer to a bill 
for 10c/. without ſaying, at whoſe fuit. Vid. If it be to 
pay for a debt. 10. Co. 100. b. | 

So the ſtatute is no plea, if the bond was taken without 
legal proceſs ; for he ought to plead dureſs. 21 91 

But a bond, that the defendant appear perſonally, is 
good, though the ſtatute ſays, no ſheriff ſhall take obligation 
but by name of his 75 on condition, that the priſoner ſball ap- 
pear at the day and place as the writ fhall require. 

80, that the defendant appear, Wc. and then and there an- 

fer, Wc. for it is tantamount to ad reſpondendum as the writ 


* # 


ſpeaks; wer = 

That he appear before our juſtices of the bench, without 
ſaying, at Weſtminſter, is ſufficient. Or before the king in 
chancery, though it ſays, at Weſtminſter, inſtead of wwhereſoe= 
ver, Sc. Or, before the juſtices of B. R. at Weſtminſter, 
mga ſaying, aſſigned to hold pleas before us, Fc. 5 Com. 
Dig. 226. | Fo 

That he appear to anſwer 72 a plea of debt generally, where 
the writ is for 35801. R. 2 Cro. 286. Or ad reſpondendum, 
without ſaying, in bat plea, if the writ is recited in the 
condition. R. 2 Lev. 13. 8 

A bond to ſave harmleſs from paſt eſcapes is not void, 
otherwiſe from future eſcapes. Mod. Ca. 225. 

A bond to the party, and not to the ſheriff, to pay or 
give ſecurity for ſuch a ſum, or render himſelf to priſon, is 
not within the ſtatute. R. 2 Mad. 30g. | 

So a bond that he will be a true priſoner is not within the 
ſtatute, if he traverſes the cafe and favour. Or, by a per- 
ſon, not in his cuſtody, for payment of money levied upon a 
feeri facias into court at the return. Or for the due execu- 
tion of a fieri faciar, Or for payment of money to the king 
upon an extent. 5 Com. Dig. 226. Vide 10 Co. 99+ b. 


100. a. | 
Q 2 | 80 


» 
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80 the bond is not void, though the bail be inſufficient, 
Nor, if given by a perſon not in his cuſtody, or who need 


not appear. 5 Cem. Dig. 226. 
Yet a bond taken by him, who is no miniſter within the 


fat. 23 H. G. c. 10. in a caſe not bailable, is void by the 


common law. N. Hard. 464. Or, if the bond be for pro- 
fit to himſelf. Salk. 438. Or to let to bail a man not bail- 
able. 10 Co. 100. b, Or for his fees before execution done. 
R. Hut. 52. | 

To this plea the plaintiff may, in reply, ſay, that it was 
for ſecurity of his priſoner, and traverſe, that it was for 
eaſe and favour, and if iſſue be thereon, little evidence will 
be ſefficient. 5 Com. Dig. 226. PR IOE 

By the fat. 4 An. c. 16. $ 20. Bail bonds are aſſignable 
to the plaintiff. Andit may be aſſigned: by the ſheriff af- 
ter he is out of his office. Fort. 369898. | 
A bail-bond is good, though made two days aſter the re- 
turn of the writ ; for defendant has four days to put in bail, 
Bid. ak ,* 

If the bail - bond is for more than the ſum in the writ, it is 
not void; it is only a miſdemeanor in the officer. Fort. 366. 
370. | 

2 bail- bond is good, though the indorſement on the writ 
is different from the ac etiam. Fort. 367. 

If the aſſignment be ſaid to be /ealed and atteted, it is 

well, though not ſaid to be under hand and ſeal. | 

If the proceſs is in trouver, and the condition of the bail- 
bond to anſwer in a plea of treſpaſs, yet it is good; the ad 
reſpondend. is ſurpluſage. Fort. 368. 

If to a bail-bond given to the priſon-keeper of the mar- 
ſhal's court, the ſtatute be pleaded, and that A. ſued forth of 
the palace, it is bad; it ſhould be, ſued forth of the court of 
the palace. Fort. 370. ee . 

To take advantage of a bail-bond's not being made to the 
officer by the name of his office, cyer of the bond muſt be 


prayed. Fort. 371. | 


On a fpecial original returnable, caram dem. rege, ubi- 
eunque tunc fuerit in Anglia, à bail-bond without the ubi- 
cungue, Ic. is good; for there are no ſet form of words for 
theſe bonds, and if in fubſtance, they are to appear ac- 
cording -to the deſign of the writ, it is ſufficient. Stra. 
1135. | ve 5 
A bail- bond on an attachment (except out of chancery for 
want of appearance or anſwer), is void. Barnes, 64. 
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ao: The Statute againſt Gaming. 


To a bond, the defendant may plead, that it was given 
for money won at play, contrary to the ſtatute. i. e. 9 Ann. N 


c. 14. 
The defendant muſt ſhew at what game the money was 


loſt. Stra. 493. 


2 The Statute or 6 Ed. 6. c. 16. againſt the Sale 
7: 5 5 gainſt 


To action on bond the defendant may led that it was 


given upon a ſale of an office within the fat. 5 2 
£4. 6. c. 16. F. g. 45. 


28. A Tender. 
To debt upon bond the defendant may plead, a tender, and 


always ready. 

If iſſue be upon the tender, there muſt be an actual offer. 

If it reſpects the delivery of goods, and they are cumber- 
ſome, the bringing of them to a place where the party may 
well receive them, and the offer of them there, is ſufficient. 
5 Com. Dig. 227. | 

If n. be upon a bond with a penalty, it muſt be in 
bar to the action, R. Carth. 133. 

It cannot be pleaded after an 83 Vide 5 Com. 
Dig. 227, cites various caſes, pro cn. Adm. good to a 
bond, though in no other caſe. 2 Mod. Ga. ws 

If the declaration has ſeveral counts, it mult be pleaded tg 
a count in certain. R. Lut. 239. 

Or defendant may plead to each count ſeparately. 

I conceive defendant may. plead as to every count, and 
every ſum, except ſo much parcel of Ry non aſſumꝑſit, 
and as to that, a tender, 

The defendant muſt ſhew the day of the tender, 1 Sid. 
10. And if it be at a day after the time limited by the con- 
dition, abinde always ready, is bad. Vid 1 L. Ray. 254. 
Salk. 622. Or at a day after the time of n alledged in 
the declaration. R. Lut. 227. 

He muſt alledge always ready after the tender, for Fall - 
ready is not ſufficient. 2 Cro, 647. A, 
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There muſt be a profert of the money in court. 5 " 
Dig. 227. 

But, where it appears that the thing to be delivered is ſo 
ponderous that it cannot be brought into court, it is not 
neceſſary, Bid. | 

When a forfeiture is to be ſaved, a tender is neceſſary. 
Did Otherwiſe it is not neceſſary. R. Ray. 41 9. cont. 
in rent. 1 Vent. 322. 2 Lev. 209. 

The tender alledged mult be legal, and therefore it is not 
ſufficient to ſay he was ready to pay, without ſaying and 77 

fered. 1 Salk, 584. 

A NN of corn, & c. muſt be with an uncore prift. R, 
Dyer 25. | 

If by bond, money is to be paid within two months after 
the death of the obligee, if he pleads that within two months 
there was not any executor or adnuniiratol, he muſt fay, 
un core priſt. R. Ray. 416. 

It is ſufficient to alledge, that no one was ready to receive, 
in the words of the condition. And therefore, if the con- 
dition was 10 pay fo B. if it is ſaid the aforeſaid B. was net ready 
ts receive, it is ſufficient, without ſaying, nor any other. R, 
Yi el. 38 2 Cro. 14. 

So ſurpluſage does not prejudice ; as, if he ſays, no one 
ready to requeſt and receive, though a demand was not requi- 
te. bid. t 

If a bond be to pay a legacy, which was payable upon re- 
queſt, it is ſufficient to ſay, always ready, &c. for the bond 
does not alter the nature of the legacy. R. 1 Leo. 17. 5 

But where damages are to be recovered, and not the debt, 
a tender may be pleaded without wncore priſt: As, in cove- 
nant to pay to A. or his order, a tender to B. who has an 
order, and refuſed, is a good plea, without ſaying uncore 
priſt. R. Sho. 130. 

So in replevin, if the in avows for a rent-charge, 


the plaintiff may plead a tender, without a profert in cur”. 


R. Salk. 584. 
Where a tender is pleaded, and the money brought into 
court, and the plaintiff accepts it, he cannot afterwards pro 
ceed for damages. 5 Com. Dig. 228. 

' So, now by the flat. 4 and 5 Ann. c. 16. At any time 
pending the action on a bond with a penalty, if the defend- 
ant brings into court all principal and intereſt due, and all 
coſt expended in law or equity, on ſuch bond, the court 


may Ane the defendant from _ bond, EE 
ut 
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But ſuch proffer cannot be made before: bail to the ae- 
tion. * Co. 11. | — 


FA Solvit ad Diem, & poſt Diem. 


To debt upon bond the defendant may plead folvit ad diem 
for before breach it is well without an acquittance. Salk. 
508. So payment of part with an acquittance puis darrein 
continuance : for this goes in bar. R. Salk. 519. 

And now by the fat. 4 and 5 Ann. c. 16. If he has paid 
before the action brought, though it was not ſtrictly at the 
day, he may plead ſuch payment, viz. So/vit poſt diem. 

If the condition be that he pay at D. he muſt plead that 
he paid at D, and the omiſfion is not ſupplied by, according 
to the 422 2. of the condition aforeſaid upon a ſpecial demurrer. 
R. 3 

If it be, 1 he pay within ſix months, he ought to plead 
payment within the time. R. Cro. El. 823. 

If the condition be to deliver 50/. or 10 cows at the obli- 
gee's election, he muſt plead tender of one and the other. 
R. 1 Leo. 68. | 

If the condition be that he pay upon aſſurance of an eſtate, 
be muſt ſhew when the eſtate was conveyed ; for payment 
at ſuch a day is not ſufficient, for it does not appear that it 
was paid upon the aſſurance. R. 2 Mod. 33. 

It will be a good plea that he paid before the action, VIZ. 
ſuch a day, which is before the day ; for the words after 
the viz. ſhall be rejected. R. 2 Mad. Ca. 345. 

But it is no plea that he was going io pay at the day and he 
was impriſoned by covin of the obligee. R. Cre. El. 672. 

In ſuch a caſe, I conceive a court of equity would grant 
an injunction upon payment of what was due; if the court 
wherein the ſuit was brought would not relieve on motion. 

It is no plea that it was. not demanded, though payable. 
upon demand; for the ſuit is a demand. R. 2 Cro. 242, 3. 
That he paid pendente lite, without a ſpecialty for his dif- _ 
charge. K. Cro. El. 157, 884. Or that the plaintiff 
to give a longer day for payment. R. Cro. El. 697. 
| 2 ad diem ought to be concluded with an averment, 
and not to the contrary. K. 1 Sid. 215. 

If any intereſt has been paid after the day upon an old 
bond (where the only evidence of payment is the length of 

| time) 
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time) defendant muſt plead upon the fat. 4 and 5 Ann. c. 
16. Stra. 652. i | | 
If payment in full is pleaded, it is ſuſhcient if it is proved 
that plaintiff accepted the ſum paid as in full. Stra. 691. 
In debt on bond from defendant's teſtator and 4. jointly 
and ſeverally, if defendant pleads that teſtator in his life- 
time, and 4. paid off the bond, and plaintiff replies, they 
did not pay it mods & forma, & c. And it appears that teſta- 
tor paid part in his life, and A. the reſt after his death, this 
does not maintain the plea. B. C. H. 133. 
It is now an. invariable rule, that if there is no demand 
for money on a bond for 20 years, the judges will direct a 
Jury to find it ſatisfied, from the preſumption ariſing from 
the length of time. 2 Atkyns, 144. 

If the bond is conditioned to pay en or before payment be- 
fore the day, /cil. ſuch a day is good. 2 Will 173, 

If money is payable at or beforeſuch a day, and is paid be- 
fore, it ſhould be pleaded, paid at ſuch precedent day; and 
plaintiff may rep/y, not paid that day, nor before, nor after, 
2 Burr, 944. F 


30. Releaſe. 


To debt upon a bond or ſpecialty, the defendant ma 
plead a releaſe by the plaintiff after che bond, &c. given. If 
there are two obligees a releaſe by one. If the bond was to 
a woman before coverture, a releaſe by the huſband. 

A releaſe by one executor or adminiſtrator, where the 
debt was to the teſtator, &c. or to them in right of the teſ- 
tator, &c. 5. hs 
But if the releaſe produced has a material variance from 
the releaſe in the plea, it is bad; as, if it be of a different 
date. | | 

To a releafe pleaded, the plaintiff, being a party to the 


. deed, cannot plead ne releſſa pas, but muſt demur, or ſay 


| _ et faftum. Otherwiſe, if he be a ſtranger to the re- 
leads, = wa 69x 
Z3o, if there are two obligors, who bind themſelves jointly, 
a releaſe to one may be pleaded in bar by both. So, if they 
are bound jointly and ſeverally; though the releaſe to one 
was before the other had executed the deed. Sed vide infra. 
So, if they are ſeverally bound for the fame ſum. 


So, 
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So, if the bond be by 4. for the faithful ſervice of B. a 
releaſe-to B. before the condition broken is a good bar. 5 
Com. Dig. 229. ä | : 

But in debt for damages recovered in a real action by two 
demandants, a releaſe by one is no bar, for this favours of 
the realty. 2 Rol. 411. J. 17. 80 in quare impedit by two, 
the releaſe of one is no bar to the other. Id. I. 15. Nor in 
ejectment. 1d. J. 20, 45, | 

Nor in error to reverſe a fine. N. Skin. 343. a 

If a bond be delivered by two to a third hand to be deli. 
vered upon condition, a releaſe of the condition by one is 
no bar to the other; for this goes only in his diſcharge, 
A. l. 2. 

If a bond be by two, a releaſe to one, after his ſealing, 
and before the other has ſealed and delivered is no diſcharge 
to the other. R. Cre. El. 161, Vide ante, & 2 Rol. 412. J. 35. 

In repleuin, if the defendant makes conuſance in right of 
B. and there is judgment for the plaintiff, in ſcire facias up- 
on the judgment a releaſe by B. is no plea. K. 2 Rel. 412, 
J. 5. So, if a bond be that B. ſhall ſerve truly, a releaſe to 
B. being a ſtranger, after the forfeiture of the bond, is no 
plea, R. 3 Leon, 45. So, if the bond was to A. as truſtee 
for B. a releaſe by B. with an averment that it was in truſt 
for him is no bar. 5 Gom. Dig. 229. a 

I conceive it would not now be fo adjudged, if the facts 
were ſtated. Some few years ago, in a ſimilar action in C. 
P. againft Mr. Brooke, an attorney, I drew a plea of ſetting 
off, for a demand on cęſfui que truſt, which being approved 
and ſigned, by a very able gentleman of that court, was put 
in. There was a demurrer, and on argument, though 
judgment was got given (the matter being put in a way of 
accommodation) the court frongly inclined, in favor of the 
plea. Gs oY 

So a releaſe by 4. after an aſſignment of commiſſioners of 
bankrupt againſt B. R. Pal. 506. Nor a releaſe by 4. of 
all actions on his own account. R. 1 Vent. 35. bee 

If a man receives part of a debt due upon ſpecialty, and 
releaſes it, this releaſe does not diſcharge the reſidue. | 

It is no plea that he gave another bond in ſatisfaction. 
Or that the plaintiff accepted a fatute ſtaple after the day of 
payment in ſatisfaction. Sed qu. Or, that the defendant 
agreed by indenture to ſell land in ſatisfaction of the debt, 
Or enfeoffed the plaintiff in ſatisfaction of the debt. Though 
the other bond, &c. is after or before the day of payment 


by the prior bond. 5 Com. Dig. 229, 30. 
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Yet if the plaintiff does not demur, but joins iſſue, that 
there is no other bond, and there is a verdict for the de- 
fendant, the plaintiff ſhall not have judgment, R. 1 
Brownl. 74. Hob. 69. | 

A releaſe by plaintiff's teſtator's will ſealed, cannot be 

pleaded to debt on bond. B. R. H. 357. 


31. Comperuit ad Diem. 


lo debt upon a bail-bond, the defendant may plead, com- 
peruit ad Diem. Bro. R. 203. 
If on juſtifying bail, proceedings on bail-bond are ordered 
to be ſtopt, and bond to ſtand for ſecurity; and after judg - 
ment in original action, plaintiff proceeds on the bond, the 
defendant cannot plead comperuit, &c. Barnes, 8 5. 


32. Covenant, &c. That he would not fue. 


3 If a man cevenants, &c. That he will not ſue for a year, 
" It will be a good plea, if he ſues within the time. Dy. 06 
a. in marg: Sed 9. If by a ſeparate deed ? 


7 


33. Condition performed. 


To debt upon bond the defendant, after cyer, may plead 
5 condition performed. And it is ſufficient to plead in the 
2 . words of the condition, If the condition be in the disjunc- 
| tive, it is ſufficient to plead performance of the one part or 
the other. And if the performance is to be upon a prior 
act by the plaintiff himſelf, he may plead that the plaintiff 
has not done ſuch firſt act. 5 Com. Dig. 230. 

If the laſt words of the condition are an inlargement of 
the firſt, he need not plead to them; for it is ſufficient, if 
the plea goes to the material part of the condition. R. 
Mo, 477- 

In debt upon bond for -erformance of covenants, if the 
defendant pleads condition performed, and the plaintiff aſſigns 

= -. breach for non-payment of rent according to the form of the 
condition performed, it will be well on a general demurrer or 
verdict. R. Hard. 319. 
In debt upon bond for performance of covenants in an in- 
denture, .if the defendant ſhews the indenture and pleads 
* covenants performed, he need not ſay, which are all the cove- 


4 nants, „ Ng H. 7. 19. . K. 6 Ed. 4. 1. 
| e 2 7 Brod 20039 06 


1 235 ) 


If the condition be to perform a will, whereby a legacy i is 
given to the poor, or church-wardens, it is ſufficient to ſay, 
that he paid it to them, without naming them, R. 1 Les. 17. 

But the defendant cannot plead conditions performed, to a 
bond for performance of the covenants without oyer of the 
deed, which contains the covenants. 5 Com. Dig. 230. 

And he muſt make a profert in cur of the deed, otherwiſe 
it will be bad upon a ſpecial demurrer. R. 1 Sand. 9. b 

The defendant cannot plead hat the condition of the obliga- 
tion never was broken, but muſt ſhew how it was Porters 
R. 2 Vent. 156. 

If the condition is to ſave harmleſs from rent for a tene- 
ment againſt A. it is no plea, that no rent is due, but he 
ſhall ſay, not damnified. R. Sav. go. If the condition is to 
indemnify, &c. 'The defendant may plead in the-negative, 
non fuit damnificatus. Though the condition be to acquit, 
diſcharge, and keep indemniſied. 5 Com. Dig. 231. 

If the condition be to deliver a deed, &c. it is ſufficient 
to ſay that he has delivered it. R. Salk. 498. 

Regularly, performance of the condition ought to be plead- 
ed in the words of the condition. Salk. 520. 
But excuſe of performance need not purſue the words of 
the condition : as, if upon a recognizance in error, he plead 
judgment undetermined, it is ſufficient, without ſaying, that 
the plaintiff did not diſcontinue, nor was nonſuited. R. 

Salk. 5 20. 

If the condition be to leave his wife 80. it is not ſufficient 
to ſay that he made his wife executrix, and gave her to the 
value of 100. without ſhewing, that ſhe had aſſets, after 
payment of debts. R. 3 Lev. 218. 

So, if the condition be to exhibit an inventory in the ſpi- 
ritual court before 1 M. it is not ſufficient to ſay, there 
was no court, without ſaying, that he was ready at the day, 
for he ought to ſhew every thing . on his part. R. 
1 Salk. 172. 

So, if the condition be to levy a ſine, it is no plea, that - 
no writ of covenant was ſued, without ſaying that he was 
ready at the day. Bid. Or to pay money to A. it is no plea 
that A. did not come, without ſaying that he was ready 
there. bid. 

If the condition be to repair, it is no plea that he repaired 

till ſuch a day, and then pulled down and rebuilt., R. Sav. 


90-7: 
If 
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If it be, that his wife may make a deviſe of 100ol. to be 


paid within a year after her death ; it is no plea to fay that 
his wife deviſed 160/. if he does not fay alſo that he paid it, 
R. C10. Car. 597, | 

To debt on bond for a receiver of rents to account, and 

behave himſelf as a ſteward ought to do, if defendant pleads 
he received but one penny, which he paid to obligee, it is 
bad; for he ſhould alfo hare pleaded, that he had behaved 
ns a ſteward ought. B. R. H. 322. 
If A. gives bond, e to pay B. ſo much money 
as C. is awarded to pay him, and C. is awarded to give B. 
a promiſſory note, it is within the condition of the bond. 
Andr. 28. 

If defendant, in action of debt by church-wardens, on 3 
bond to indemnify the pariſh from a baſtard, pleads nan dam- 
 nificatus ; replication he did not provide, and pariſh paid 

J. rejoinder, he did provide: and verdict for plaintiffs; 
judgment ſhall not be arreſted becauſe it does not appear on 

the record that the child was born in the pariſh ; for the 
court will intend it was proved at the trial. 2 Wiſſ. 5. 

The only pleas to a bond to indemnify, are non damniſicat 
or by plaintiff's own default. 2 iſ. 126. Sed 2. Why not 
a releaſe, &c.? 

Wherever defendant pleads performance, plaintiff muſt 
aſſign an abſolute breach; but this is not neceſſary, if he 
leads a collateral matter, as a releaſe. Vide 2 Burr. 944. 

The breach aſſigned by plaintiff in his replication muſt be 
ſufficient. Show. 213. And if the plaintiff does not aſſign 
a breach, when he ought, it is fatal on a general demurrer. 
D. Hob. 198, 233. 90 if he aſſigns a bad breach. And it 
ſhall not be aided after verdict. R. 2 Sand. 180. R. Tel. 
1 
jn debt on bond for performance of covenants in an in- 
denture the defendant ſhews the indenture, and pleads that 

there are no covenants therein, the plaintiff upon oper of the 
indenture (containing covenants) may demur without aſſign- 
ing any breach; for by the cyer it appears that the 256 was 


falſe, Ke 1 Sand. 317. 


34: Upon 
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34. Upon a Statute or Recognizante. og. 


Releaſe. 


Io debt upon a ſtatute or recognizance, the defendant 
may plead a releaſe. Vide Ante. No. 30. 

A releaſe by one conuſee. 2 Rol. 411. J. 5. | 

But a releaſe of part due upon a ſtatute or recognizance 
does not diſcharge the reſidue. R. 2 Rel. 413. J. 5. Vide 
Ante, No. 30. | 


35 Defeaſance. 


The deferidant may plead a defeaſance for payment of 4 
leſs ſum, which he paid, 1 Bro. Ent. 174. Vide poft. 


No. 37. 
A defeafance that he ſhall not be ſued *till ſuch a day, 


and if he be, that he may plead it in diſcharge. Hard. 113. 
But it tat reſolved cont, where it was not an abfolute diſ- 
charge, for it ſhall be but a covenant. Show. 46. Carth. 


64. | 

A letter of licence, by which it is agreed that, if he ſues 
within ſuch a time,, the debt ſhall be forfeited. R. Garth. 
64. | | * 

So to debt for rent he may plead a covenant to deduct ſo 
much for charges, &c. R. 1 Lev. 152. . 
But a defeaſance, which is not in writing under ſeal, is 
not ſufficient. R. Mo. 537. | E 

To debt upon a ſtatute, or recognizance, it is no plea. 
that he had judgment before in a /cire faciat upon the ſame 
recognizance, &c. R. Cro. El. 608. Sed qu? | 


Vid: Ante, No. 13. Execution done. 


To debt upon a judgment, the defendant may plead, that 
the plaintiff had ſued out execution by elegit, upon which 
an extent was made. Dy. 299. 5. And it will be good 
without ſhewing the return of the extent. Bid. | 


Or 
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Or that the plaintiff had execution by eri facias. Adm, 
Cro. Car. 328. K. Sab. 123. 

But it is no plea, that the plaintiff ſued out a ca. /a. and 
took the defendant, and kept him in execution till he ſatis- 
fied the debt. R. Lut. 641, 3 

Comyns lays down the doctrine in this general manner, 


but the fact was, the plaintiff replied that the defendant was 


not taken in execution, and the defendant demurred, there- 
by admitting he was not taken in execution, then the onl 
queſtion remaining was, as to the payment, whether a bar 
or not; and the court was of opinion, that the plea of pay- 
ment was not good, in avoidance of the judgment. 

If defendant, being in execution, is liberated, upon giv- 
ing plaintiff a bond for an annuity, and plaintiff inrolls a 
defeCQtive memorial, upon his ſecurity being adjudged void, 


be ſhall not reſort to his original judgment, Jacques and 


Witby, H. 27 G. 3. B. R. 

It is not a good plea, that he ſued ſeveral elegits, upon 
one of which, part of the debt was levied. R. 1 Lev. 92. 
hat error is depending upon the judgment i in the exche- 
quer. K. Skin. 388, 590. 

But in the laſt caſe the court will ſtay e upon 
terms. 


37. Defeaſence 


o to debt upon judgment the defendant may had a de- 
feaſance. 2 Mod. Intr. 231. Vide Ante, No. 25. 

So now by the Hat. 4 & 5 Ann. c. 16. If debt be brought 
upon any: judgment, if the cefendant has paid the money 
due on ſuch Judgment, it may be. pleaded in bar of ' ſuch 
action, 

But a bond given for a ſum, which was in ſatisfaQion of 
the judgment, is no plea; for being only to give another 
action for the debt, it would not be'a bar to the bond, 4 
crtiori not to the judgment. R. 2 Cro. 579. 

So to a ſcire facias upon a judgment he cannot plead a 
judgment in debt upon the ſame Lea K. Cro. El. 
$17. b 20 
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So to debt upon judgment the defendant may plead nul 
tiel Record. Vide ante, No. 13. | a 

So, if there is a material variance between the judgment 
and the declaration: As, if it varies in day or continuance. 
Lut. 945. Sd, if it varies in the attorney's name. Dub, 2 
Med. 246. x | | | 

But I do not know that it is neceſſary to ſet out the at- 
torney's name, and the beſt way is to ſtate the judgment as 
generally as poſſible. ; ny, 

In debt on recognizance of bail, if the record is condition- 
al, and the declaration not, the plaintiff cannot have judg- 
ment. Barnes, 60. 

Variance from Scurphey in judgment, to Curphey, in re- 
cognizance, fatal. Barnes, 475+ | s 


39- When Error may be pleaded, when not, 


To debt upon a judgment the defendant ſhall not plead in 
abatement error depending thereon. Semb. Lut. 6 2. 
If error be in the Exchequer, or Parliament, upon a judg- 
ment in B. R. for only the. tranſcript of the record is re- 
moved. 5 Com. Dig. 232. 
Nor can he plead in bar, error in the original judgment. 
I Rol. 604. J. 20. 


40. Matter intitling to an Audita Querela cannot be Pleaded. 


Matter which intitles the defendant to an audita querela, 
cannot be pleaded ; for he ſhall be put to his writ of error, 
or audita querela. 1 Rol. 604. J. 25. 


41. Nor 1 


Nor can the defendant plead an arbitrament to debt upon 
a judgment. 1 Rel. 604. J. 25. 


42. Demurrer. 
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42. Demurrer. 


The defendant cannot demur to the declaration, if it ſhews 
error depending upon the judgment. R. 2 Vent. 261. 

Sed qu. de hoc? For affuredly af the declaration in debt 
upon the judgment be bad in ſubſtance or form, he may de- 
mur generally or ſpecially to ſuch declaration, as well as to 
any other; for whether the judgment upon which it is 
founded is, or is not erroneous, no ways alter the caſe, as 
to the cauſe of demurrer, contained i in the declaration upon 


that HAIG 
42. Upon Contract. 


Ni debet. 


To debt upon a contract, the defendant may plead, nil de- 
bet, Vide ante, No. 17. 

So to debt upon a judgment in a county, hundred, &c. 
not of record. Show. 71. 

Io debt upon grant of a rent-charge; for * has * 

alſo by diſtreſs. Hard. 333. ; 


So, if the action be in the detinet only, he may plead ni 
detinet. Al. 76. And if he pleads nil debet, it ſhall be aided 
after verdict. Bid. 

The defendant may plead one plea to part, and another 
* to the reſidue of the debt. 1 Salk. 180. | 


45. Wager of Law. 


Jo debt upon a ſimple contract the defendant may wage 
his law. 2 1nft. 45. So in debt upon a by-law. 2 Lev. 
106. Upon an arbitrament. Co. Lit. 295. a. R. Cro. El. 
Goo. Sed gu. de hoc? notwithſtanding thoſe reſpectable au- 
thorities ? In the caſe of Anderſon, v. Symonds, 2 Car. 1. 
Lateh. 13. it is held otherwiſe; But I mutt confeſs, there 
s not a ſingle reaſon aſſigned. | 
In debt upon a ſimple contract, tho? aſſigned to commiſ- 


— emR an 2 Lev. 106. 
In 
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In debt for a penalty, or amerciament in a court baron, 


hundred, or other court #2? of record. 5 Com. Dig. 233. 
cites various authorities. | 

In debt upon an account made, before one audiror only, 
Co. Lit. 295. a. In debt upon a contract for a ſale of land. 
R. Cro. El. 750. In debt upon contract where a bond was 
given for the money. Dali. 53. Vide poſt. Div. 46. | 


But in debt upon a deed or ſpecialty, the defendant can- | 


not wage his law. Co. Lit. 295. a. nor in debt upon a ſta- 
tute, Bid. 

The defendant ſhall not wage his law in debt for ſcauage, 
or other duty, by the cuſtom of London, which is confirmed 
by parliament. R. 2 Lev. 106. 

In debt upon judgment in an inferior court. R. 2 Med: 
140. Vide ante. | | 

In debt upon account as bailiff. R. Cre. L. 579. 

Nor in debt for rent upon a leaſe for years. Co. Lit. 
295. a. Nor in debt upon an account before auditors for 
balance or ſurpluſage of the account. Bid. Or for a fine 
or amerciament in a leet or other court of record, 1bid; 
Nor in debt for his diet, per Gawdy Cro. El. 118. Sed 
gu ? Nor in debt to the king, though due to the king's 
debtor. Godb. 291. Vide poſt. 

So a man, infamous, cannot wage his law : As, if he be 
convict in attaint, or upon an indictment of conſpiracy, 
perjury, &c. Co. Lit. 295. a. nor a man outlawed. Ibid. 


Or within age. Bid. Vide poſt. 


Nor an executor or adminiſtrator ; for he ſhall not wage 


his law for another's debt. Bid. Vide paſt. 
Yet in debt againſt huſband and wife, due dum ſola, both 
may wage law. R. Cro. El. 161. 
If an alien be plaintiff, the defendant ſhall not be allowed 
to wage his law. Co Lit 295. 4. 3% 
Or if the ſuit be by the king, or for his benefit: As, in 
quo minus, fc. Ibid. Vide poſt. | 
Or in action by a gaoler againſt a priſoner for his victuals. 
Bid. and 9 Co. 87. b. Or by an attorney againſt any one for 


his fees. Co. Lit 295. a, Or by a ſervant, retained ac- 


cording to the ſtatute, for his ſalary. bid. Vide poſt. for 
the reaſons. 

So wager of law ſhall never be allowed, where the decla- 
ration ſuppoſes a contempt, treſpaſs, deceit, or wrong. 
Bid. As, in action upon the caſe, or treſpaſs. 2 Inſt. 45+ 
Co. Lit. 295. 4. Vide poſt. | 
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So it ſhall not be allowed upon a quo minus. Godb. 291. 
Vide peſt. n | 

In debt upon a joint contract, if one pleads, nil debet, the 
other ſhall not wage his law. R. Cro. El. 646. 

If the defendant comes to wage his law, the court exa- 
mines every point of the declaration. 3 Leo. 212. And 
if it appears, that the defendant is indebted, tho' it was 
agreed to be allowed out of a debt due to him from the 
plaintiff, he cannot ſafely wage his law. Per 2 FJ. 3 Le. 
212. 3 

The defendant muſt have compurgators, which are uſual- 
ly eleven, and ſwear de credulitate. 2 Vent. 171. 2 Inf. 
45. With the plaintiff's conſent, the oath of the compur- 
gators may be omitted. 1 Vent. 4. And when the defen- 
dant has his hand upon the book, the plaintiff may be non- 
fuited. 2 Pent. 171. 

Though the law-wager is almgſt obſolete, yet, as the law 
ſtill remains in force, I thought it neceſſary to give it as a 
fubordinate title. As the law and practices are growing ob- 
ſolete, it is a title in our laws, now, little known, but as 
it forms a part, and I may ſay, a curious part of the hiſto- 
Ty of our anctent law, I truſt it will not be difagreeable if 
I enter more particularly into the ſubject, ſhewing its mean- 
ing, and giving ſome account of its hiſtory, following, in 
general, the ſteps of Mr. J. Blackflone, who has given us, 
in a conciſe manner, a view of the ſubject. | 
Wager of law, vadiatio legis, is fo called, becauſe the de- 
fendant gives pledge, gage, or vadium, or puts in ſureties 
or vadics, that at ſuch a day he will make his law, that 19, 
take the benefit which the law has allowed him. Co. Lit. 
205. | | 

Our anceſtors conſidered, that there were many caſes 
where an innocent man, of good credit, might be overborne 
by a multitude of falſe witneſſes ; and therefore eſtabliſhed 
this ſpecies of trial, by the oath of the defendant himſelf: 
for if he will abfolutely ſwear himſelf not chargeable, and 
appears to be a perſon of reputation, he ſhall go free and for 
ever acquitted of the debt, or other cauſe of action. 

This method of trial is not only to be found in the codes 
of almoſt all the Northern nations, that broke in upon the 
Neman empire, and eſtabliſhed petty kingdoms upon its ruins, 
but its original may alſo be traced, as far back as the Moſaical 
law. If a man deliver unto his neighbour an aſs, or an ox, 
or a ſheep, or any beaſt to keep, and it die, or be hurt, or 


driven away, no man ſeeing it; then ſhall an oath of the 
Lord 
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Lord be between them both, that he hath not put his hand 
unto his neighbour's goods; and the owner of it ſhall accept 
thereof, and he ſhall not make it good. We ſhall likewiſe 
be able to diſcern a manifeſt reſemblance, between this ſpe- 
cies of trial, and the canonical purgation of the Popiſh cler- 
gy, when accuſed of any capital crime. The defendant, or 
perſon accuſed, was in both caſes to make oath of his own 
innocence, and to produce a certain number of compurga- 
tors, who ſwore they believed his oath. Somewhat ſimilar 
alſo to this, is the ſacramentum deciſionis, or the voluntary 
and deciſive oath of the civil law; where one of the parties 
to the ſuit, not being able to prove his charge, offers to refer 
the deciſion of the cauſe, to the oath of hisAdyerſary ; 
which the adverſary was bound to accept, or tender the ſame 
propoſal back again; otherwiſe the whole was taken as con- 
feſſed by him. But though a cuſtom ſomewhat ſimilar to 
this prevailed formerly in the city of London, yet in general, 
the Engliſb law does not thus, like the civil, reduce the de- 
fendant, in caſe he is in the wrong, to the dilemma of either 
confeſſion or perjury : but is indeed ſo tender of permitting 
the oath to be taken, even upon the defendant's own requeſt, 
that it allows it only in a very few cafes, and in theſe it 
has alſo deviſed other collateral remedies for the party in- 
jured, in which the defendant is excluded from his wager of 
law. 

The manner of waging and making law, is this: He that 
has waged, or given ſecurity to make his law, brings with 
him into court, eleven of his neighbours : a cuſtom which 
we find particularly deſcribed ſo early as in the league be- 
tween Alfred and Guthrum the Dane ; for by the old Sax- 
on conſtitution, every man's credit in courts of law, de- 
pended upon the opinion which his neighbours had of his 
veracity. The defendant then ſtanding at the end of the 
bar, is admoniſhed by the judges, of the nature and. dan 
of a falſe oath. And if he ſtill perſiſts, he is to repeat this 
or the like oath: © Hear this, ye juſtices, that I do. not 
owe unto Richard Jones the ſum of ten pounds, nor an 
penny thereof, in manner and form as the ſaid Richard hat 
declared againſt me; ſo help me God.” And thereupon his 
eleven neighbours, or compurgators ſhall avow upon their 
oaths, that they believe in their conſcience, that he faith the 
truth; ſo that himſelf muſt be ſworn de fidelitate, and the 
eleven de credulitate. It is held, indeed, by later authori 
ties, that fewer than eleven compurgators will do : but Sir 
Edward Cole is poſitive, * there muſt be this number; 
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and his opinion not only ſeems founded upon better autho- 
rity, but alſo upon better reaſon; for, as wager of law is 
equivalent to a verdict, in the defendant's favour, it ought 
to be eſlabliſned by the ſame or equal teſtimony, namely, 
by the oath of twelve men. And fo indeed Glanvil ex- 
prefſes it, “ jurabit ducdecima manu ;” and in 9 Hen. 3. 
when a defendant in an action of debt waged his law, it was 
adjudged by the court, quod defendat ſe duodecima man. 
Thus too, in an author of the age of Edward the Firſt, we 
read, “ adjudicabitur revs ad legem ſuam duodecima manu.” 
And the ancient treatife, entitled Dyverſite des Courts, ex- 
preſsly confirms Sir Edward Cotes opinion. 

It muſt be however obſerved, that ſo long as the cuſtom 
continued, of producing the ſea, the ſuit, or witneſſes to 
give probability to the plaintiff's demand; the defendant 
was not put to wage his law, unlefs the ſea was produced, 
and their teſtimony was found conſiſtent, To this purpoſe 
ſpeaks Magna Charta, c. 28. © Nullus ballivus de cætero po- 

| nat aliquem ad legem manifeflam,” (that is, wager of battel), 
3 « nec ad urumentum, (that is, wager of law), ſmplici le- 
la ſua” (that is, merely by his count or declaration), 
« five teflibus fidelibus ad hoc induftis,” which Fleta thus ex- 
Plains: Si petens ſectam produxerit, et concordes inveniantur, 
runc reus poterit vadiare legem ſuam contra petentem et contra 
ſectam ſuam prolatam, ſed ſi ſefta variabilis inveniatur, extunc 
non tenebitur legem vadiare contra ſectam illam.” It is true, 
indeed, that Heta expreſsly limits the number of compur- 
gators to be only double to that of the e produced; * we 
i duos vel tres teſits produxerit ad probandum, oportet quod der- 
Jenſſo frat per quatuor vel per ſex ita quod pro quolibet tefle duos 
prodacat furatores uſque ad duodecim :” fo that according to 
this doctrine the eleven compurgators were only to be 
duced, but net all of them ſworn, unleſs the ſecta conſiſted 
of fix. But though this might poſſibly be the rule till the 
production of the ſea was generally diſufed, fince that 
time the ducdecima mamus ſeems to have been generally re- 
_ quired. . 

In the old Swediſh or Gothic conſtitution, wager of law 
was not only permitted, as it ſtill is in criminal caſes, unleſs 
the fact be extremely clear againſt the priſoner, but was alſo 

' abfotutely required, in many civil caſes, which an author of 
their own, very juſtly charges, as being the fource of fre- 
quent perjury. This he tells us, was owing to the Popiſh 

_ ecclefaitics, who introduced this method of purgation from 
their canon law; and having ſown a plentiful crop of oat 


in 


( 245 ) | 


in all judicial proceedings, reaped afterwards an ample har- 
veſt of perjuries: for perjuries were puniſhed in part by 
. pecuniary fines, payable to the coffers of the church, But 
with us in Euglaud wager of law is never required; and is 
then only admitted, where an action, is brought upon ſuch 
matters as may be ſuppoſed to be privately tranſacted be- 
tween the parties, and wherein the defendant may be pre- 
' ſumed to have made ſatisfaction, without being - able to 
prove it. Therefore it is only in actions of debt upon ſim- 
ple contract, or for amercement in actions of detinue, and 
.of account, where the debt may have been paid, the goods 
. reſtored, or the account ballanced, without any evidence 
of either; it is only in theſe actions, I ſay, that the defen- 
dant is admitted to wage his law: fo that wager of law 
lieth not, when there is any ſpecialty, as a bond or deed, 
to charge the defendant; for that would be cancelled if 
ſatished ; but when the debt groweth by word only. Nor 
doth it lie in an action of debt, for arrears of an account, 
ſettled by auditors in a former action. And by ſuch wager 
of law (when admitted) the plaintiff is perpetually barred; 
for the law, in the ſimplicity of the ancient times, preſumed, 
that no one would forſwear himſelf for any worldly thing. 
Wager of law however lieth in a real action, where the 
tenant alledges he was not legally ſummoned to appear, as 
well as in mere perſonal contracts. 

A man outlawed, attainted for falſe verdict, or for conſpi- 
racy or perjury, or otherwiſe become infamous, as by pro- 
nouneing the horrible word, in a trial of battle, ſhall not be 
permitted to wage his law: neither ſhall an infant under 
the age of twenty-one, for he cannot be admitted to his 
oath z and therefore, on the other hand, the courſe of juſ- 
tice ſhall flow equally, and the defendant, where an infant 
is plaintiff, ſhall not wage his law. But a feme-covert, when 
joined with her huſband, may be admitted to wage her law: 
and an alien ſhall do it in his own language. 

It is moreover a rule, that where a man is compellable by 
law to do any thing, whereby he becomes creditor to ano- 
ther, the defendant in that caſe ſhall not be admitted to 
wage his law: for then it would be in the power of any bad 
man to run in debt firſt, againſt the inclinations of his ere- 
ditors, and afterwards to ſwear it away, but where the plain- 
tiff hath given voluntary credit to the defendant, there he 
may - his law; for, by giving ſuch credit, the plaintiff 
has himſelf borne teſtimany, that he was one whole character 
may be truſted. Upon this principle it is, that in an * 
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of debt againſt a priſoner by a gaoler for his victuals, the de- 
fendant ſhall not wage his law: for the gaoler cannot refuſe 
the priſoner, and ought not to ſuffer him to periſh for want 

of ſuſtenance. But otherwiſe it is for the board or diet of a 
man at liberty. In an action of debt brought by an attorney 
for his fees, the defendant cannot wage his law, becauſe the 
plaintiff is compellable to be his attorney. { Sed gu. de hoc ? ) 
And ſo if a ſervant be retained according to the ſtatutes of 
labourers. 5 Elis. c. 4. which obliges all ſingle perſons of a 
certain age, and not having other viſible means of livelihood, 
to go out to ſervice. In an action of debt, for the wages of 
ſuch a ſervant, the maſter ſhall not wage his law, becauſe 
the plaintiff was compellable to ſerve: but it had been other- 
wife, had the hiring been by ſpecial contract, and not ac- 
corling to the ſtatute. 

In no caſe where a contempt, treſpaſs, deceit, or any injury 
with force is alledged againſt the defendant, is he permitted 
to wage his law, for it is impoſſible to preſume he has ſatis- 
ſied the plaintiff his demand, in ſuch caſes, where damages 
are uncertain and left to be afleſſed by a jury. Nor will the 
Jaw truſt the defendant with an oath to diſcharge himſelf, 
'where the private injury is coupled as it were, with a pablic 
crime, that of force and violence; which would be equival- 
ent to the purgation oath of the civil law, which ours has 
ſo juſtly rejected. 

Executors, and adminiſtrators, when charged for the debt 
of the deceaſed, ſhall not be admitted to wage their law, for 
no man can with a ſafe conſcience wage law or another man's 
contract; that is, ſwear that he never entered into it, or at 
leaſt that he privately diſcharged it. The king, alſo, has his 
prerogative ; for, as all wagers of law import a reſlection on 
the plaintiff, for diſhoneſty, therefore there ſhall be no ſuch 
wager, on actions brought by him, and this prerogative ex- 
tends and is communicated to his debtor, and accomptant ; 
ſor, on a writ of 4uo minus in the Exchequer for a debt on 
ſimple contract, the defendant is not allowed to wage his law. 

Thus the wager of law was never permitted, but where 
the defendant bore a fair and irreproachable character; and 
it alſo was confined to ſuch caſes, where a debt might be ſup- 
poſed to be diſcharged, or ſatisfaction made, in private, 
without any witneſles'to atteſt it: And many other pruden- 
tial reſtrictions accompanied this indulgence; But at length 
it was conſidered, that (even under all its reſtrictions,) ir 
threw too great a en in the 92 80 of indigent, or 

profligate 
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profligate men, and therefore, by degrees, new remedies 
were deviſed; and new forms of action were introduced, 
wherein no defendant is at liberty to wage his law. So that 
now no plaintiff need apprehend any danger from the hardi- 
neſs of his debtor's conſcience, unleſs he voluntarily chuſes 
to rely on his adverſary's veracity, by bringing an obſolete 
inſtead of a modern action; therefore one ſhall hardly hear, 
at preſent, of an action of debt, brought upon a ſimple con- 
tract: that being ſupplied by an action of zreſþaſs on the caſe, 
for the breach of a promiſe or aſumpfit ; wherein though the 
ſpectfic debt cannot be recovered, yet damages may, equiva- 
lent to the ſpecific debt; and, this being an action of treſ- 
paſs, no law can be waged therein. So, inſtead of an action 
of detinue to recover the very thing detained, an action of 
treſpaſs on the caſe in trover and converſion, is uſually brought; 
wherein, though the horſe or other ſpecific chattel cannot 
be had, yet the defendant ſhall pay damages for converſion, 
equal to the value of the chattel, and for this treſpaſs alſo 
no wager of law is allowed. In the room of actions of ac- 
count a bill in equity is uſually filed: wherein, though the 
defendant anſwers upon his oath, yet ſuch oath is not con- 
cluſive to the plaintiff; but he may prove every article by 
other evidence, in contradiction to what the defendant has 
ſworn. So that wager of law is quite out of uſe, being 
avoided by the mode of bringing the action; but {till it is 
not out of force. And therefore, when a new ſtatute inflits 
a penalty, and gives an action of debt for recovering it, it is 
uſual to add, in which no wager of law ſhall be allowed: 
Otherwiſe, an hardy delinquent might eſcape any penalty of 
the law, by ſwearing he had never incurred, or elfe had 
diſcharged it. Vide 3 Black, Cem. 342, c. and the various 
authorities there cited, 


46. An obligation for the Debt, 


To debt upon contract, the defendant may plead a bond 
given for the ſame debt; for this determines the contraQ, 
2 Cro. 33. Cro. Car. 415. Fin 

So, to debt upon bond againſt the heir, he may plead a 
bond by the executor or adminiſtrator in ſatisfaction of the 
ſame bond. 5 Com. Dig. 234. | | | 
Io debt by bill, by the /. 4 & 5 Ann. c. 16, he may plead 
payment generally. by 007" 2 Ph 5 
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But he cannot plead, another bond given in /atisfaftion, to 
debt upon bond. 5 C:m. Dig. 234. Vide ante No. 30. 

I conceive the diſtinion to be this, that the defendant 

cannot plead a bond given by himſelf, in bar to a bond given 
by him, or upon which he is liable, as heir or repreſentative, 
but that he may plead in bar, a bond given by another per- 
fon, as ſuch bond may be, and is preſumed to be accepted 
by the plaintiff as a better ſecurity. 

The defendant cannot plead an agreement to accept a 
bond of the executor or adminiſtrator, and a bond given ac- 
cordingly, to debt upon bond by the teftator, &c. R. 3 Lev. 
$6. cont. per 3 J. 2 Mod. 137. 

Nor an agreement by paro/ to give a longer day of pay- 
ment. R. Mo. 5 73. Cro. El. 697. n 

But in debt upon a contract, the defendant cannot tra- 
verſe the contract, for this amounts to ni debet ; and there- 
fore he cannot ſay that the contract was for a leſs ſum, or 


another thing, Cc. R. Dalt. 49. 
47. Upon a Demiſe. 
Nil Dabei. 


To debt for rent upon a demiſe, the defendant may plead 
gil debet. Win. Ent. 225. Or levy by diſtreſs. Dy. 20. 5, 
19. 4. 3. b. d 

And upon by diftreſs & fic nil debet, if the iſſue is 
upon the nil debet, a releaſe, payment, &c. which proves 
nothing due, will be allowed in evidence. Per Holt, 1 Salk, 


284. 
48. Nil habet in Tenementis—or, Non demiſit. 


If the demiſe be by deed poll, or by parol, the defendant 
may plead nil habet in tenementis. Or may plead non demiſit, 
and give the other matter in evidence, - Or, if the plaintiff 
demiſed by parol, he may give in evidence upon nil debet, 

nil habuit,' c. 2 Com. Dig. 23357. 
Or, if the demiſe is by writing, if the plaintiff was not in 
poſſeſſion. Per Holt, Vide 1 L. Ray. 746. | 

But he cannot plead nil habet in tenementis, or non demnſit, 
if the demiſe is by indenture. Co. Lit. 47. b. R. 3 Lev. 
146. Nor traverſe the demiſe. R. 2 Cro, 73. 
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Nor can he plead nil debet to part, and nil halet in tene- 
mentis to other part, for this will be double. R. 4 Mod. 25 . 

If the defendant pleads il habet to debt for rent upon a 
leaſe by indenture, the plaintiff may demur, for the efoppel 
appears upon the record. R. 1 Salk. 277. R. 3 Lev. 146. 
Otherwiſe, if the e/oppel does not appear; for he ought 
by replication to ſhew the e/ppel, and rely thereon. K. 
1 Salk. 277. : 

If two demiſes are alledged, he had nothing at the time of 
the demiſes aforeſaid, is bad; for he ought to plead diſtinctly 
to each demiſe. 5 Com. Dig. 235. | 

So in covenant for payment of rent in arrear, the defen- 

dant cannot picad, nil habet in tenementis. 2 Vent. 69. 

The plaintiff by his replication to nil habet, &c. ought to 
ſhew what eſtate he has; for it is not ſufficient to ſay gene- 
rally, that he has a good title or eſtate. 5 Com. Dig. 235. 

This muſt be where there is not a demiſe by deed, for 
where there is, the deed is an e/oppel. | 

It has been reſolved and affirmed in error, that a general 
replication, that A. having title leaſed to the plaintiff, with- 
out ſhewing what title A. had, is ſufficient. 2 Vent. 25 2. 
271. 4 Mad. 78. | TH | 

If in debt for rent againſt defendant as aſſignee of a term, 
be pleads he has made a further aſſignment before the time 
for which the rent is demanded, and plaintilf repher, non afs 

ſignavit, he cannot give fraud in evidence. Stra. 1221. _ 

Nil habuit in tenementis, is a bad plea to afſumpſit for the 
uſe and occupation of lands, and in debt for rent on deed» 
poll, it muſt be, plaintiff had nothing at the time of action, 
or at any other time. 1 iſſ. 314 © 


49- Tender, 


The defendant may plead a tender of the rent at the day, 
and always ready. Vide ante, No. 28. 
But if he does not plead a tender upon the land at the laſt 
hour before ſun ſet, Sc. it is bad. 5 Com. Dig. 235. 
Yet a tender afterwards to the perſon, and refalal, ſup». 
plies the want of tender at the laſt hour, &c, R. Lut. 
1 | * 
. He need not ſay preciſely how long before the ſetting, if 
he was there before, and ſtaid after. R. 2 Cro. 499. 80 
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So, if he ſays, that he was ready to pay from ſun-riſe till 
ſun-ſet, it 1s ſufficient, without ſaying, hat he offered. R. 
Ray. 419. 


5c. Entry and Expulſion. 


The defendant may plead an entry by the leſſor, and ex- 
pulſion of the defendant. -So eviction by a ſtranger. 5 
Com. Dig. 236. 2 | 

But on eviction by a ſtranger, the defendant ought to 
ſhew it was under a legal title, paramount, for a tortious 
eviction is not a bar, 

The defendant may plead an extent or taking in execu- 
tion upon an elegit againſt the leſſor, before the rent became 
due. R. Cro. El. 398. | | l 

But expulſion or eviction, will be a plea only as to rent 
incurred afterwards. 2 Vent. 68. And thereſore where the 
plaintiff alledges enjoyment, if the defendant pleads eviction, 
he muſt traverſe the enjoyment. Bid. 

It is no plea in debt for rent upon a leaſe for years, quod 
non habuit aut occupavit. R. Dy. 14. a. | 54 

In debt for rent, that A. a ſtranger, before rent due, en- 
tered and turned defendant out of poſſeſſion, and ſtill keeps 
him out, and that A. at the time of his entry was, and now 
is ſeiſed in fee, is not a good plea; he muſt ſhew an elder 
title. Fort. 360. 5 | 
That A. at the time of the leaſe was, and is ſeiſed in fee, 
is bad; for it mult be pleaded as prior. Bid. 

That 4. having a prior and better title, evicted defendant, 
is not ſufficient; defendant muſt ſhew what evictor's title 
was. B. R. H. 171. c. : 

Defendant muſt ſhew that evictor had a title to enter. Bid. 
And by what proceſs he was evicted. 1bid, 


51. Judgment in Debt. 


If the plaintiff declares in debt upon a contract for deli- 
very of goods; the judgment ſhall be conditional, as in de- 
tinue, viz. fo much corn, Ec. or the value. R. 11. H. 7. 


2M : So, if the declaration is for 40 pieces of foreign money, 10 
| the valuegf 40). the judgment ſhall not be for the debt, but 
for ſo many pieces, and there ſhall be a writ of enquiry as to 


the 
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the value. N. Co. El. 536. Obſerve this was an action of 
debt. 
As to the writ of enquiry, it muſt be where judgment is 
by default, for if the cauſe is tried, the) jury who try, will 
find the value. 
In debt on bond, where a ſet- off is pleaded; though judg- 
ment ſhall be entered for no more than ſhall appear to be 
due to plaintiff after the ſet-off, yet the penalty remains a 
ſecurity : againſt future breach. - Burr. 820. 


PLEADING IN DETINUE, 
1. Proceſs. 


Detinue may be ſued in the county by Jafticier, as well ag 
debt. Or, it may be ſued in C. B. and as I conceive, in 
B. R. 

It is ſaid, that upon pretence of privilege, it may be ſued 
in B. R. (in all caſes, except in detinue for charters, which 

concern the freehold, which ſhall be only in C. B.) 4 ih 
71. F. N. B. 138. 2 ſed qu? if under the fiction of 
defendant being in cuſtody of the marſhal, and anſwerable to 
actions in that court, detinue of Karten, alſo, may not be 
ſued there? _ 
It is ſaid, if detinue for charters is brought in any court, 
but C. B. re F. N. B 138. C. But for the 
reaſons. above. Qu. de hoc ? 
The proceſs in-detinue is ſummons, attachment, and dif- 
treſs. F. N. B. 138. B. 139. A. 
And by che, far. 25 Ed. 3. c. 17. In detinue for chattels, 
the ſame proceſs as in account; and therefore ee goes 
to outlawry. 

But in detinue for 3 which concern the realty, 5 
no proceſs Ae 44 J*41- b. on Lit, 286.1. 
Dy. 223» a,- 
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The declaration in detinue ſhall be grounded upon bail- 
ment, or upon devenerunt ad manus. Co. . 286. 5. | 
The declaration muſt deſcribe, the goods demanded, . ſo 
certainly, that they may be known, to be delivered. to the 
| plaintiff 
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plaintiff in /pecie. Bid. And therefore, 8 for money 
at large is not good; for it cannot be known. 1bid. and 
R. Gre. Kl. 457. 1 Ral. G0. b. 1. 20. Nor for corn out of 
a ſack or bag. Co. Lit. 286. 6. 

So he muſt ſhew the value of each particular by ſel, 
and not of altogether. 2 Rol. 96. Vide infra, | 

But it lies for money in a bag not ſealed. 1 Rol. 606. * 
12. 14. Or for money not in a bag, if it is taken in fi ght 
of another. Bid. I. 16. Or for a particular piece of — * 
or for ſo many ounces. Ibid. J. 25. Tel. 81. Or for 20 
quarters of barley or wheat. Bro. Detinue, 5 1. 

The declaration may mention the value of every parti- 
cular, or of all in groſs. Bro. Detin. 4. 48. R,. 1. K. 3. 3. 


Vide ſupra. 


3. Pleas in Detinue, 


Nil Detinet. 


To an action of Detinue, the defendant may plead, mii 


4. Wager ꝙ Low. 
In detinue, generally, the defendant may wage his law. 


Ca. Lit. 295.4. Side ante, pleading in debt. No.'45. 

Though it be upon bailment by another hand, for by 
whom bailed is not traverſable. (Co. Lit. 295. a. So where 
he has a right to the deed, though he has it in his cuſtody. 
F. Dal. 106. So in detinue of charters, or a box af char- 
ters, without ſhewing any charter in certain. K. 19 H. 6. 
9. b. fed vide, the next caſe, 

But in detinue for charters, he cannot wage. his law. Co. 
Lit. 295. 3 (Fade fp ra.) If he ſhews any charter in cer- 
tain. 19 H.6. 9. 5. Though it be for an indenture of de- 


mile for years. Ce, Lit. 295. 4. 
8. Uncore pril. | 
80 the defendant may plead, wncore priſti. 1 Bro. Ent. 


1 
. 6. Dube 
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6. Delivery to him to whoſe Ce, Er. 


Jo he may plead delivery to A. to whoſe uſe they were 
bailed! Though the delivery was after the action brought. 
F. N. B. 138. A. - 


7 Releaſe. 


So a releafe after bailment by the huſband of the plaintiff. 
R. Dalt. 30. 7 


8. Garniſhment, when allowed. 


So the defendant may plead, that the goods were delivered 
to him by the plaintiff, and A. equa manu, upon a condi- 
tion which he knew not was performed, and pray that 4. 
be garniſhed. Sav. 29. | 

And it will be good without ſaying what was the condi- 
tion. 1 Rol. 733.1. 4. | 

So, if both bring ſeveral detinues for the ſame goods, the 
defendant may plead to both, that they were delivered upon 
condition, &c. and pray that the plaintiff may interplead. 1 

Rol. 734. J. 10. Though one declares upon bailment, the 
other upon trover. 1 Rel. 733. J. 40. Whether the deli- 
very were joint or ſeveral. Id. J. 10. Though the delivery 
was by a corporation and others, and the defendant is one 
of the corporation. 1 Rol. 732. J. 15. 

So if A. bail goods of B. to C. in detinue by C. againſt B. 
he may plead bailment by A. to be redelivered to him, and 
pray that he may be garniſhed. Meg. Co. 216. 

If the defendant prays garniſhment, he ought to proffer 
the goods in court. And the goods anciently remained in 
court till the plea determined, but now they remain with 
the defendant till trial. 1 Kol. 536. J. 5. And the defen- 
dant cannot afterwards deliver them to either party, with- 
out the award of the court. Id. J. 1 5: Nor can he plead 
any plea afterwards; for he is out of court, except for the 

delivery of the goods, and therefore not demandable until 
judgment, and then he muſt deliver them. IA. I. 25. But 
the court may require ſureties for the goods. Id. I. 10. 


9. Proceſs 
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9. Proceſs againſt Garniſhee. 


After prayer of garniſhment, a ſcire facias goes againſt the 
garniſhee. 19 H. 6. 9. . And a ſcire facias ought to be 
awarded. | | 

If a ſcire facias goes againſt two garniſhees, and one is 
returned, ſerved, and the other, dead, another ſcire facias 
goes againſt the executors of the deceaſed, and idem dies 
thall be given to him, who was ſerved and appeared. R, 
19 H. 6.9.6. 55. b. 

If the garnithee appears, he may imparl. 

If the plaintiffs interplead, they ought to do it in proper 

on. 1 Rel. 734: J. 20. The interpleading ſhall be up- 
on the original of the oldeſt date. 1 Rol. 735. . 45. Tho' 
the other counted firſt. Id. | 

But, if both originals are of the ſame date, it ſhall be 
upon that whereon there is the firſt count. Id. I. 53. Or 
the court may aſſign upon which the interpleader ſhall be, 


1 Rol. 736. J. 2. 


to. Pleas by him. 


A garniſhee can regularly plead nothing except conditions 
performed. 1 Rol. 732.1. 35. Or a releaſe from the plain- 
tiff. 1d. 733» J. 15. | | | 

The garniſhee cannot Wg. that he himſelf alone deli- 
vered. II. 732. J. 50. at the delivery was to the defen- 
dant and a ſtranger. Id. 733. J. 2. | 
Or, upon other conditions than the defendant has men- 
tioned ; for if the defendant miſtakes the conditions, he 
will be charged by oath, and therefore the garniſhee has no 
miſchief. Id. 732. J. 50. 
But, if the defendant does not mention the conditions, 
the garniſhee may, and the plaintiff may alledge other con- 
ditions, and traverſe thoſe mentioned by the garniſhee. Id. 

2 

a he . cannot plead bailment in another county. 
Id. J. 7. Or an agreement by the plaintiff, that he ſhould 
have the goods upon a condition, which he has performed. 
14. J. 10. Or performance of the condition in the bond, 


for which detinue is brought. Id. 732. J. 37. 
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So in detinue of a deed, the garniſhee ſhall not plead a 
bar to the original deed : As, non  faum, within age, 
&c. Id. 733 J. 25. 


11. When Garniſhment not allowed. 


Garniſhment ſhall not be allowed, if the defendant ac- 
knowledges the action of one plaintiff, though the plaintiff 
in another action pray it; for it ſhall be granted only at 
the requeſt of the defendant, being for his ſafety. 1 Ro. 
734. J. 10. | 

So, it will be a good counterplea of the garniſhment, if 
the plaintiff ſays the delivery was by him alone. Id. 732. 
J. 10. 

So, if there are two detinues, the defendant cannot pray 
an interpleader, if both are not returnable the fame day. 
Id. 734. J. 18. 

So, if one demands charters upon bailment, the other 
upon title. Id. J. 40. 


12. Judgment in Detinue. 


The judgment againſt the defendant in detinue ſhall be 
for recovery of the thing detained, vel valorem inde, and 
coſts. Per PFrowick, Kel. 64. b. 

And if judgment be upon confeſſion, non ſum informatus, 
demurrer, &c. A writ of inquiry ſhall be awarded to in- 
quire of the value. 5 Com. Dig. 239. 

And after judgment, if a diſtringas goes ad deliberandum 
bona, and the defendant does not, the plaintiff ſhall have 
damages. taxed by the inqueſt, ſo that it lies in the defen-- 
dant's election to deliver the goods, or the value. Per Fre- 
wick, Kel. 64. 6. | | 

So, after judgment againſt the defendant, the plaintiff 
may have a d:ſ;ringas, or a ſcire facias againſt the defendant 
for the thing detained. N. 1 Kol. 237.1 

If detinue be for charters, the verdi&t mult find ſome da- 
mages, which the plaintiff ſhall recover, if the charters are 
loſt. Semb. Sau. 29. ge” | 

If the plaintiff recovers after interpleader by the gar- 
niſhee, there ſhall be judgment againit the defendant for 
recovery of the thing detained. 1 Rol. 736. J. 46. And 
there may be a ſcire 72 or diſtringus for it againſt the de- 
fendant. 1d. 737. J. 35. | 

80 
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$o the plaintiff may recover damages 178 the parniſhee 
for delay after the writ purchaſed. 14 T 2 the 
recovery is upon a demurrer, or default, as well as upon a 
verdict. Id. I. io. 
And he may recover more damages than are alledged 
in the declaration; for it was not againſt him. Id. I. 25. 
But, if the garniſhee does not appear after /cire fect re- 
turned againſt him, the plaintiff ſhall not recover damages 
againſt him. Id. 733. 4. 35. 
So, if the garniſhee appears, and the plaintiff and defend. 
ant both make default, there ſhall be — for the gar - 


niſhee. I. I. 30. 


PLEADINGS IN DO WER. 


Dower unde nihil habet. / 


1. The Proceſs. 


Dower may be recovered by writ of dower, unde nihil ha- 
bet, or by right of dower. F. N. B. 148. 4. Writ of right 
of dower. Vide Reg. 3. a. Dower unde nihil haber. Reg. 
170. a. 

Wit of dower, unde nihil habet, lies only againſt the te- 
nant of the freehold, or guardian in chwalry. F. N. B. 
148. a. And ſhall be ſued in C. B. or in the county by ju/- 
ticics, Id. Or upon a ſpecial cuſtom by plaint. Dub. 1 
Vent. 267. Ray. 233. But it ſhall not be ſued by — 
without a ſpecial cuſtom. 1d. . 

The proceſs in C. B. is ſummons, grand, and petit cape. 
F. N. B. 148. 

By cuſtom there ſhall be a reſummons. 2 Sand. 43. And 
in the hy/lings in London, there are three ſummonſes. Co. 


Ent. 176. b. 
At the return of the ſummons, the defendant may caſt 


an eſſoĩgn. 

By the Hat. 51. H. 3. fl. 3. Of return in dower, 32. H. 
8. c. 21.6 4. and 16 Car. 1. c. 6. 1 13. The writ of dower, 
unde nil habet coming in, and being returnable on any 
common return day, there ſhall be day given in it till the 
fifth common return day induſfive. 

If the tenant caſts an effoign at the return of the ſum- 


mons, it muſt be entered upon the eſſoign- day of the ſame 
return. 


(r 
return. And if no eſſoign be then entered, upon the he day of 
exceptions, the demandant may enter a ne recipiatur. 

There were formerly five eſſoigns. 1. De Servitio regis. 
2. In terra ſanta, 3, Uſtra' mare. 4, De mais lecti. 5. 
De malo 8 3 which is _ the comman eſſoign. 2 


Inf. 5, 5 

e common law, he, who caſts an eſſoign, muſt: 
* the cauſe to be true. 2 nf. 137. But, by the far. 
of Marl. 5 2 H. 3 c. 19. he need not as to a common eſſoign, 
(for the e words of the ſtatute are reſtrained to this.) 
2 Inf. 127. And by the fat. of eſſoigns, 12 Ed. 2 fl. 2 
effoign,,. de ſervitio wh is ouſted in dower. 

If any eſſoign is caſt, except the common eſoign, the de- 
mandant will be delayed for a year and a day. 2 i 137. 
If the common eſſoign is caſt, the demandant muſt ad adjourn 
the efloign to the 5th return aſter. | 

At the return of the ſummons, or, if an 'elldign is caſt, . 
at the day given by the adjournment of the efloign, if the 
tenant does not appear, a grand cap? iſſues. And if nulla 
tenementa, c. be returned, a teflatum grand. aun $ Com. 
Dig. 240. 

Ic the ſheriff does not return his writ; an aliet graced | 
cape ſhall be awarded at the returo of the grumd cape; if the 
tenant alledges that he was not able to come, it docs not fave 
his default. R. 3 Leo. 2. But, if no ſummons is returned, 

a grand cape cannot iſſue. N 22. 

If the tenant appears upon the grand cape, he may wage 
his law of non ſummons. Co. Hut. 17x. 6. And he ſhall 
have day in the ſame or the next term for fifteen days at 
leaſt to wage his law. If he does not wage his law, there 
ſhall be final judgment againſt him. If he wages his law, | 
and the demandant holds to the default of the tenant, the 
writ ſhall abate. So, if the demandant holds to the default, 
and the tenant is an infant, who cannot wage his law of nen 
ſummons. 5 Com. Dig. 240. | 

But when the tenant wages his law of non ſummons, the 
demandant may releaſe the default. Co. Ent. 176. a. 3+ 
Bro. Ent. 207. 

Proclamation muſt be made fourteen days beſore the re- 
turn of the ſummons, or the grand cape {hall be ſet aſide. 


Barnes 1. 
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| K io Count in Dower. 


i FA. fears e upon the none or che Sjobtn- 
ment of the eſſoign, or if he appears at the return of the 
grand cape, and the demandant releaſes the default, the de- 
mandant ſhall count. Co. Ent. 17 1. 4. 176. 4. 

The count ſhall be of the third part of ſuch a meſſuage, 
c. for if it be of three meſſuages, Qc. where there are ſe- 
veral, and three are the third part of all; it is bad. I Lev. 


I 
Wh may be amended. Porn 3; Lev. com. 3 Lev. 


de is demanded of und of the nature of gavelkind, 
it muſt be of a moiety dum ſola et cafta ; and if the plaintiff 
demands a third part, it is a good bar that the land 1 is gavel- 
kind. R. 1 Leo. 133. 

It muſt deſcribe the lands ſo certainly, that ſeiſin may be 
delivered by the ſheriff, and therefore of a third part * 
three tenemenia is bad. R. 2 Med. Ca. 355. 

If the plaintiff is not named, who was the wife of B. in 
the firſt part of the writ, it is bad; though afterwards the 
lands are called the 1 B. . her huſband. R. 2 Cro. 


217. 
3. View. 


| When the demandant has counted, the tenant may de- 
mand a view of the lands demanded. Or, if dower is de- 
manded of a rent, of the land out of which it iſſues. And 
a view ſhall be granted in dower unde nibil habet, as well as 
in right of dower. 5 Com. Dig. 241. cites various authori- 
ties, pro et con. to the laſt point. 

It may be demanded after a general imparlance, though 
it is ſafer to demand it before. Dy. 210.b. - 

But, by the Hat. W. 2. 13 Ed. 1 c. 48. In dower, the 
tenant ſhall not have a view, if the 3 1 the demand- 
ant aliened to the tenant himſelf. 2 Inft. 4 3 Lev. 169. 
So, if the huſband died ſeiſed of the Had. 6% 

If a prior writ of the demandant abated by a plea, which | 
aroſe upon the view. 2 IAH. 480. 

It dower is demanded of tithes. R. 2 Rel. 728. J. 45. 
Or of a thing certain: As, of the marſhbalſea. Id. J. 25. 


If 
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If the tenant demands a view, when it is not allowable, 
the demandant may counter-plead : As, if the demandant's 
huſband died ſeiſed. Clift. 299. Raft. 231. b. 3 Lev. 
168. If the huſband aliened to the tenant. 3 Lev. 220. 
And it is ſuſhcient to ſay alienauit. R. Id. 

The counterplea prays, that the view may be excluded, 
but if it demands dower, it is not bad. E. 3 Lev. 169. 
So the demandant in the counterplea of the view may ſay, 
that the tenant entered, and continued the poſſeſſion. 4. 
= 296. And upon the counterplea, iſſue may be taken. 
Raſt. 231. ö. 8 | ks 

f a tenant demurs to the counterplea, and it is adjudged 
againſt him, it will be peremptory. a 

Aſter the return of the writ for a view, the tenant may 
have the common efſoign. So the attorney of the tenant 
may be eſſoigned. And at the return of the view, or at the 
adjournment of the effoign, the demandant ſhall count de 
If after a view, the tenant pleads in abatement to part, 
the demandant may abridge her demand. 5 Com. Dig. 
241. 

So, though the tenant does not plead in abatement, 
Lev. Ent. 70. 2 Sand. 330. | 


4. What Pleas may be after a View. 


After a view, the tenarit or defendant fhall not plead to 
the juriſdiftion of the court. Th. D. J. 4. c. 4. Nor, to 
the perſon of the plaintiff, Id. Nor, matter apparent in 
the writ. | * | 

Nor, to the form of the writ : As, no ſuch vill. NA. 
3. That Dale, where the land is ſuppoſed, is not a vill, nor 
an hamlet. Id. That Dale, is an hamlet of Sale. I. F 13. 
Miſnomer of the vill or manor. Id. $6. 30. Miſtake of de- 
ſcent. Id. { 10. 15. Semb. 3 Lev. 219. Miſnomer of one 
mentioned in the deſcent. Th. D. I. 14. c. 4. 21, 33. 
Darrein ſeiſin. Id. 5 16. | 133 

T0 any thing that does not ariſe upon the view. Semb. - 
3 Lev. 219. | 

And it is not neceſſary that the demandant plead the 
view; for the writ of view being returned of record in the 
ſame court, the judges will take notice of it without plead- 
ing. K. 2 Lev. 219. LE | 
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Aud a pea, which the tenant or defendant ſhall not have 
after a view, le ſhall not have after demarid'of a view, Th. 
D. J. 14. c. 4. 937 
But, a matter Vlch appears by the view, ſhall be plead- 
ed after the view, though it bet to the juriſdiction & the 
court, or to the verſo of the plaintiff, 55 defendant, Sc. 
As, ancient Lie Ad. g 36. 3 Lev. 405. ä 
Non-tenure, Semb. by the flat. W. 2. 13 Ed. r. c. 48. 
That the land lies in another county. Th. D. J. 14. c. 4. 
5 38. Or, in another vill. IA. 9 3. 6. 12. 
That the ſame land is twice demanded. Id. 5 38. 7 H. 
6. 29. [36. 
Bo, a a which goes to the matter, and not to the 
form of the writ only; as a thiſtake of title, Th. D. J. 14. 
6. 4. I 22, 34. Miſtake of the action. Id. 5 11, 17, 18. 
3 Lev. zig. Noi-ſumttions of one tenant. D. J. 14. 
c. 4. § 2 
If Hee tenant or defendant plead after a view, he ſhall 
| fag, the tenements Put 1 in vie vu, S. 3 Lev. 405 5 
ut to ſay, put in view when there A0 de a vicw, as, 
in ejectment, c. is ill. L. Id. 


5. Pleas in Dower. 
In Abatement. 


To a demand of dower, the defendant may plead in 
abatement: As, antient defrieſne. That the demandant took 
huſband pending the ꝛurit. That her huſband 1was attaint. Non 
ienure. Or non-tenure of part. 

So' the tenant may-plead in abatement, that he holds jointly 
with H. not "named. . 5, Cem, Dig. 241, 2. 

That the land ir gavelkinid, ſo that a moiety ought to be de- 
mantled, when the declaration demands only a third: part. 
R. to be plea i in bar. Jau. 91. 


6. In Bar. 
Touts temps pril. 
$0 the tenant may plead in excuſe of bimſelk, or in bar of 


the dower: As, he may confeſs the « demand, and d fay, touts 
temps 
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temps priſt. And if the tenant pleads touts temps priſt, the 
firſt day of the return of the ſummons, he ſhall be excuſed - mY 
from damages. 1 
So, he may plead that the demandant abated, and was. —_—_— 
by abatement until ſuch a day, and "afterwards touts temps | 


Upon this plea, the demandant may have n im- 
mediately, but ſhall loſe her damages and me/ne profits. Or, 
is ſhe had demanded her dower, ſhe may plead the demand. 
yy the demand was by requeſt in pais. 
e defendant pleads touts temps priſt, and there is judg- | 
ment, though damages are given, it 15 no error, for per- 
haps there was delay. 5 Com. OP 242. Vide Co. L. 


35.6. 
7 Detainment 6 of Charters 


Aue heir ma plead detainment of charters, and dren 5 
Ge. So detinue of charters as to parcel. So a guardian'm 
ehivalry, in dower againſt him, may plead detainment of 
his ward. 5 Com. Dig. 242. 

But a guardian vlog. x detainer of charters, for they 
do not 2 to ao 0 Lit. 39. Nor the heir after _ 


8. Replication. 


To this lea, the demandant may reply, non detir.et. Raft. 
224. 6. Ad. 81. Or that ſhe is ready to deliver, and 
thereupon there ſhall be judgment for her immediately. 
Raſt. Ent. 224. b. Hob. 199. But, if a woman replies, 
quod non detinet, and it is found againſt her, * a bar 
of dower. Hob. 199. ; 2 


N 9. "Ne Unques Scifie, We, 


5 . ma plead ne un wes ſeifie que drwer. "a x 
2 76. ee pl Oh, he unques ſei Ae, as to BP 
vi another r to hy ha Ch I 303. 


110. Within age, au. * 


Tbe tenant tray * that the demandant was under age 
dowable. 1 Bro, Ent. 204. Co. Lit. 33. a. 


II, Replication, | 
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1 q * Epllaarion. * 


. ' To this plea, the demandant may rep/y, that ſhe was of 
* age of nine m_ and an half. 1 Bro. Ent. 204. 


The tenant may plead, that the huſband of the demand- 
* is , 


3. Replication. 


To this plea the demandant replies, that her huſband is 
dead, and thereon a day is given for proof of his death, 
which muſt be made in court by two witneſſes at leaſt. 5 
Com. Dig. 242. to the laſt point cites. Bend. Pl. 131. Dy. 
188. 2. 2 

Ar the ſame time, the tenant my examine his witneſſes 
that the huſband is alive. And if it appears to the court by 
witneſſes, that the huſband is dead, the demandant ſhall 
have judgment immediately. So, if the proof of the death 
is not direct, if there is no proof of his being alive, 5 Com. 
Dig. 242. 


14. Ne unques accouple. 


| The tenant may plead, ne wngues accouple, in lawful ma- 
. Co. Ent. 180. a. 1511: 


15. Repli ation. M 


To this the demandant replies, that at B. in * a 
dioceſe, the was accoupled in lau ful matrimony. Co. Ent. 
180. b. 

If this plea is in London, or other inferior court, it ſhall 
be removed to C. B. by mittimus ; for no one except H. R. 
or C. B. or juſtices of gaol delivery, & c. can write to the bi- 
ſhop for his certificate, Co. Lit. 134. 3. Co. Ent. 180. b. 

Upon this plea, a writ goes to the biſhop to certiſy. Co, 
Ent. 18 1. a, 1 Bro. Ent. 204, 

The plaintiff has the carriage of the writ, and if there be 
a default in her, the defendant ſhall not have it without 
apes to he e or motion, A. 2 Jon. 38. dv 

The 
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p K « . 
-- 4 


The anſwer of the biſhop ought to be poſitive ; for he is 


judge of it. Dy. 368. 3. And therefore he cannot return 
the ſpecial matter. R. Dy. 305. 5. And though he returns 


ſpecial matter, and concludes, and ſo they-were: accoupled in 
| 3 matrimony, i it is not good, X. ** 313. 5 1 590. 
10. 


2 
r 57 ie RY R. 2 Rol. 0“ 46. hate 


FAILS A444 


1 to hich no new matter can be e and there muſt 
ſuch a 1 as will. join the iſſue, and awarding 
the writ to the biſhop is the iſſue. 2 Wil. 118, 122, 


127. 
The biſhop muſt return the fact, and not the evidence. 


Barn T, 
" ; 4 + „ 
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914 . a 10 Ene. 
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| The tenant may Nene an eren. va wb n during 
coverture, 


en 


2 


„Kann 


| BS. Replication, | 
To which 3 dey that ſhe did 5 not” Fad That 


ww 


nnr 5 Com. Dig. 


4 
And if the ifſue is upon the reconciliation, it is ſufficient 


if the huſband lies ſeveral nights with his wife, though the 
afterwards continues in adultery ; for there may: be ſeveral 


rn Dy. 107. a. 
18, Divorce 
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69. f 54 165 Divorce,” 
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$0 the tenant may plead a divorce 4 ie matrimovi 
'g Com. Dig. 243. © | | 
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Thet tenant t may x plead th that the been tal jolie 
Co Ent. 1157.3. 172. A jointure after coverture, to which 
the wife aprerd after her Aoſband's death. And'it 3s falt 
cient to plead” a jointure generally, without ſaying that the 
agreed; for it ſhall be e . until it is alledged, on the 


0 er fide, that ſhe refuſed. 2 2 fn ont. Hb. 
Ao. . f 9 tert * 10 


20. Replication 2 1 1 © 


The demuniaiit may rid; chat the een Was 886 Rage 
to ſuch uſes. Co. Ent. 172, 6, Tas if unt not t fer a Jointare. 


Co. Ent. 172.4. 

And a deviſe, if it is not ren nde br a jolnture, 
cannot be4verred to be a jointure. Me, | ng ag 

f OT n Ott 


IVY 


1. Fine or Recavery« - 


The tenant may plead that the huſband levied a FI — 
the demandant made no claim within ſive years. That the 
huſband and wife levied a fine, or ſuffered a common reco- 


Very. 3 Com. Dig. 244. 5 Gi hot ry £1192 2 1T 
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ee demandant by replication —_ he that ſhe fued for 
her dower within five years. Co. Ant. 171. b. 

do a fine by huſband and wife, ce ceo that he has of the 
gift of the huſband, of lands limited for a jointure after mar- 
riage, does not bar her of dower ; for her election does not 
me iin ber buſbandde death. 1 Les. 2068. 
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Wat lands wa 3s ad for wer by the heir. N. Mo.26, 
of by himſelf, who was aſſignee of the huſbanc. 

That a rent or re. was aſſigned for Goweny and ae- 

cepted. Mo. 59. Cre. El. 45 11. 

That her WAIT deviſed to her lands in Bow of ae 
which the accepted. Bro. V. M. 266. Semb. 1. . 
137. 

” That twenty acres of wheat, common of paſture or other 
profit out of 4 ſoil, was aſſigned. Mo. 59. 
But an aſſignment By the: huſband's executor is no lea. 


R Ms. 26. 4 1 
If the tenant pleads an aMgurent of rent, e. he "moſt 


thew, that he had a ſufficient eſtate, out of which. the reat 
might be aſſigned. R. 2 Leo. 10. 

' "That the affigument was abſolute ; for upon condition, . 
i not foffcient. R. Cn. El. 4692. 
And he muſt plead guod affignanit ; for quad dedit re 
1. not 7 z though mne eee brig 
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1. eee wy 


That ibere nan demiſe for-years before corerture, pens 
'devitng rent, and pray that the demangant MN I} enn N 


-of the reverſion and. rent. 5 Com. Dig. 244. * 
Baut if a term fox years is not pleaded in . fa writ of 


dower, it ſhall nat be allowed, à8 4 W 7 title, 10 gectment 
by tenant in do wer, e 1 Sal, 291. 
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| That the demandan 5 releaſed — dower to 5 tenant 


of the freehold. - 
But a — tenant in poſcfſion, withour-Gying 
r 1 2k Hg Gre. 181 
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ſhall have judgment againſt the tenant immediately, R, 
Me 25. So though tlie heir has only an eſtate tail. Dub. 
So by the flat. 32. H. 8. c. 1, If tenant by knight's ſer- 
vice deviſes (which will be void for a third part) dower ſhall 
be recovered out of two parts, where the heir enters gene- 
rally with the deviſee or makes partition with him. 2 Lev. 
131. Otherwiſe, if the heir enters Fae a is 1 in ſe- 
veralty. K. Id. | | Une 


mo Judgment in Dower. 


It the tenant n bende default i in the * term, 
8 ſhall be ſinal judgment againſt him. 2 Sand. 46. If 
he confeſſes the action, or nibil dicit, or pleads non informa- 
tus, there ſhall be 9 thereon. 1 mem B. aun 
204. 
If the tenant makes default in e term, A petit cape 
ſhall iſſue. 2 Sand. 46. 1 Vent. 60. And if he cannot 
"Fave his default upon the return of the petit cape, there ſhall 
-be 1 judgment againſt him, 5 Com. Dig. 245. 
if the tenant pleads that the huſband i alive, and the 
| A at the day for trial is ready with her proofs, there 
| ſhall be final judgment againſt the tenant; if he makes de- 
fault. 2 Inf. 80, 
Ik the demandant is not preſent with on ale there 
hall be a petit of awarded, Id. 

So, if the t % makes default at a nl by jury, . 

hall de a perit cape "againſt him, and if he does not fave his 
default, f there aan final judgment againſt him. 
So ' there ſhall be judgment by default) though the tenant 
is an infant. 

The judgment in dower ſhall be hat the plaintiff recover 

ſeiſin of the third * of the tenements der 0 Com. 
Dig. 245. 5 

By the far. Mert. 20 H 3. 0: 1. 5 \this ee 

mements, of which her huſband died ſeiſed, the tenant mall 

render damages, via: to the value of the dower, from the 
time of the death of the huſband until the day, whereon, 
dy the judgment of the court, ſhe-recoyers her ſeiſin. 

And therefore, after judgment for the ſeiſin, and habere 
facias ſtiſinam awarded, if the demandant makes a ſuggeſ- 
tion upon the roll, that her huſband died ſeiſed, there all 
bern writ to inquire what damages, & c. Clift. | 
Lev, 
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Lev. 38. And upon the return of the inquifition, chere 
ſhall be judgment, that ſhe recover 7he walye and her da- 
mages. Town. Jud. 101. Ray. 366. 2 Mod. Ca. 25. Or 
the jury, who try the iſſue, may alſo inquire. of the value 
and damages. Or the demandant may remit the value and 


damages, and have an habere facias ſeiſinam immediately. 
Town. Jud. 100. Or, if ſhe remits the damages, and t 
inquiſition is afterwards annulled, ſhe may have another in- 
quiſition for the value of the land. R. Ray. 366. 2 
If the inquiſition finds that the huſband did not die ſeiſed 
25 eit conſtare poterit, there ſhall be a new inquiſition, 
e ny CS N 
If the defendant ſuggeſts, that her huſband died ſeiſed, 
where he was ſeiſed in fee and afterwards granted a rent- 
cliarge, and retook an eſtate-tail, ſhe will be ſubject to the 
rent; for ſhe is concluded by her o fuggeſtion, and can- 
not ſay, that ſhe has not dower out of the ſecond eſtate, 
Co. Lit. 33. 4. | | b 54 2 | DF gr 827 wy avg 
If the jury give damages @ morte viri, to the time of the 
inquiſition, though jt is after the judgment, it will be good. 
R. 1 Leo. 56. Se, though they ga e be the 
annual my of the land, R. Ibid, jy 3 
Hut the demandant ſhalt not recover the value or damages, 
if her huſband Ad von de ſeiſed 7 the frechold and inheri- 
tance, Co. Lit. 32, ö. Nor in a writ of dower ad offium ec- 
clefie ex 1 patris, right of dower, c. but only in dower, 
unde mhil habet. Bid. Or if the heir comes the firſt day 
upon ſummons, before any demand of dower. Jbid. Vide 
Nor if the has dower by the aſſignment of the heir, in 
changery, &c. for ſhe. mult recover by plea. Co. Lit. 33, 3: 
Zo dhe demandanr, upon judgment by default after a 
grand tape, ſhall, haye no damages upon the inquiſition 
found, if there was no notice of executing the writ of en- 
quiry. NR 3 Lev. 499. %} Tor / 1 8 - * Ke ; 
80, if the demandant has judgment and ſeilin, and after- 
wards upon the inquiſition the jury | give damages for the 
rent after ſeiſin till Inquiſition taken, it will be error. R. 
1 Leo. 86. ““.. pt tg 
So, f the tenant dies after Rene in dower and writ 
of ſeiſin executed, the demandant ſhalt not have a ſcire faciat 
for enquiry of damages, after the death of the tenant, againſt 
his heir or terretenants. R. 3 Lev. 275, R. 1 Sid. 188. 
38. 11 rarer "Wy 1 
n "Noh 
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„if 9 is error of a judgment i in dower, and. it is af- 
Hamed, and before the writ of enquiry executed, the. de- 
mgndant « dies, her executor or adminiſtrator ſhall not haye 
#.ſcire facias for t damages, 5 Com. Dig. 246. 
"So, if the ſheriff, upon a, writ of ſeidin after judgment i in 
dower, ns 20 acres to the demandant, whereof 10 are 
the lands of a ſtranger, and the. enters and accepts the reli- 
due, fhe cannot afterwards 00 it by ſcire facias ; though 
it is not 2 third p arts R. May. 6 
IF do wer is ande of 4 If paſture, 2 c. the ſheriff 
den all meadow, &'c. for dower. R. Mo. 12. 19. But 
e demand is of three manors, the ſheriff cannot aſſign 
e wan, but muſt aſſign a third part of each. id. 
Damages ſhall be given a morte viri, though demandant 
us not ſhewn any demand of NOT. in 55 unleſs the te- 
nant pleads, tour tewps prifi. B. R. A. 
Damages ſhall be given till CT, has ſeiſin, though 
the Fg a writ of ſeiſin a year before. Bid. 
On a writ cf enquiry, the damages ſhould only be the 
third of the value of the $5 after deducting reprizes, from 
the death to the time. of the e ae e 4 h 
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Of ſo many acres of bog. R. Cru. Car. 512. | 

But it does not lie where no certainty Appenre, 1 a 
the ſheriff can deliver poffeflion : As, 1 the cine is of 
a tenement. Mar. 96. 

Of a repoſitory, of a meſſuage or tenement, of i a meſſusge 
and lands to the ſame belonging, of a piece of land. 5 n 
= 246-7. 

or of a fiſhery, rent, or other profit, oprendre. R. 85 
Car. 492. 6 

80 it does not lie without eving the quantity and aun 
lity of the land: As, how many acres of land, meadow, and 
paſture, Fc. R. 11. Co. '55. 1 Salk. 254. And ſo much 
by eſtimation 15 not ſufficient, Ley. 82. R. Cro. Car. 573. 

There is not any occaſion to uſe the expreſſion, by eſti» 
mation, as you may declare of 5000 acres, though you can 
only recover 5, or of the whole of an eſtate, though you are 
— intitled to a moiety, or a third part, Sc. 

i does not lie of all the tithes in D. without ſaying, whe- 
ther they are tithes of corn, Oc. Mo. 837. Nor of the 
fourth part of a meadow; without ſaying, how much the 
whole contains. 1 Lev. 213. 

Nor of a caſtle, manor houſe or farm, and lands in K. 
Tel. 118. It does not lie of a rwulet, or water=courſe ; for 
it muſt be of ſo many acres'of land covered with water. R. 
Tel. 243. Nor of pannage; for this is only a 5 
take pannage. 1 Lev. 213. 1 Sid. 417. 

Yet it ſeems ſufficient, if ſo much certainty appears, 
upon which the ſheriff can deliver poſſeſſion :' As, ejectment 
of a piece of land, called B. or a cloſe of land, called B. N. 
2 Cro. 435 3 Lew. 97. 

Of two Hoſes of land, containing three acres land ; though 
it is not ſaid, how much each cloſe contains. Per, 3 J. 2. 
Cr. 435. Of a certain place, called, The Veſtry. 2 3 Leu 
96. Of the lands of K. containing go acres. Dab. Sho, 49. 

80 of a meſſuage or tenement, and 4 acres of land to the fame 
belonging, is ſufficient, for the 4 acres; for to the ſame belong» 
ing ſhall be rejected. R. 3 Lev. 228. 

Of a meſſuage or burgage in H. for they are (ynonimousi in 
a borough. R. Hard. 173. 

V meſſuage or tenement, called the Black Swan, 3 Med. 
238. 1 Sid. 295. 

80 it ſhall be aided, if the xeidic finds we 1 
Nor Guilty, for a part cn is uncertain. 1 Sd. 295. Or, 


if the plaintiff releaſes as to that. 1d. and Hard. 58. 
Very 
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Very exact deſcription is not equally ug in eject· 
ment, as in a præcipe. 1 Burr. 623. Nor fo much ſtrictneſs 
as was formerly required in ejectments; nor ſuch exaneſs, 
that the ſheriff may know without any other information, 
for plaintiff is to ſhew and take poſſeſſion at his peril. Bid. 
For common of paſture generally, if joined with lands, will 
be good after verdict, though the kind of common not ex- 
pretied. Stra. 5 4. Of foo acres of mountain, good in Jre- 
land, where mountain deſcribes the quality rather-than the 
ſituation. Stra. 71. 27 8 24 | | 
Of the part of an houſe, if by the pleadings it appears 
what part, Sra. 695. Of part of an houſe; as, à place 
called a paſſage room, and aſcertained in what part. R, 
Ray. 1470. Wo | 
Of a parcel of, c. if ſufficiently deſcribed by the abut- 
tals. Bid. Of a cloſe of paſture, called five acres, contain- 
ing five acres. 16:4. Of meſſuages and lands, and common 
of paſture, with the appurtenances, good; for it ſhall not be 
taken for common in groſs, and with the appurtenances, ſhall 
relate to the land. B. R. H. 127. | 
It lies for cattle-gates, in Yorkſhire. Per Ree, J. Sera. 
1063. For a beaſt-gate, in Sg fllt it imports land and com- 
mon for one beaſt. Stra. 1084. Andr. 106, 
C.uattle- gates ſhall be underſtood to mean common of paſ- 
ture for cattle ; and after verdict, for common appurte- 
nant. B. R. H. 167. | # 
The court will not conſolidate. declarations in ejectment 
againſt different perſons, though the title be the ſame in all, 
Stra. 1147. | 
Sed gu. de hoc, now? V. poſt. 271. | | 
Ejectment lies by the owner of the ſoil for land, part of 
the highway; for he has a right to all above and under 
ground, except only right of paſſage, and ought to have ſpe- 
cific remedy to recover the land itſelf. 1 Burr. 133. 
Land is a ſufficient deſcription, though part of an houſe 
is built by encroachment upon it, for plaintiff claims the 
dand, not the nufance, and more latitude is allowed in 
ejectments (where ſufhcient certainty is enough), than in 
real actions. Bid. | 
After verdict and affirmance of judgment there, theſe 
deſcriptions were held ſufficient in Ireland. | 
In the county of R. without naming a vill. Town and te- 
nement of B. and the fairs and markets thereto belonging, 
| quarter 
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quarteripart of S. M. and D. Alarge deor-park i in 2. 
county of K. ö f 

A ſmall park or field in the peilelfion of A. without 4. | 

ing where. Sed qu. de hoc ? 

And although the quantity and * of the land i is not 
ſpecified. 1 Burr. 623. 

Ejectment lies in C. B. for land in Wales. Baer 
181. 

For one meſſuage or tenement, bad. Barnes, 172. So . 
for a mefſuage in A. or B. or one of them. Barnes, 184. 

If there are feveral 7 nip g againſt different perſons, 
and all the ejectments for the ſame premiſſes, they ſhall 8 


conſolidated, Barnes, 176. 


2. Muft be upon a good Demiſe. 


The declaration in ejectment muſt ſhew a good demiſe: 
And therefore, if the plaintiff declares upon a demiſe of 10 
acres of land and 20 acres of meadow, by the name of 10 acres 
of meadow more or leſs, it is bad. R. Tel. 166. | 

On a demiſe of tithes, without ſaying, by deed. R. 2 
Cro. 613. qu. ? Upon a demiſe by A. and Ann his 9 85 
where ſhe was named Agnes. R. Cro. El. 776. | 

Upon a demiſe of the fourth part of a meſſuage, by virtue 
whereof he entered into the tenement aforeſaid, cont. Cro. El, 
286. for it ſhall be reſtrained: to ſo much as was demiſed. 
And I conceive that to be law, 

So, if the declaration does not Ga the vill, where the 
land demiſed lies, —_— in the per nomen, 2 R. Cro. 
El. 822. 

If the declaration alledges a demiſe, by virtue of which 
the defendant was poſſeſſed and afterwards ejefed, it is good, 
though the entry or ejectment is alledged at a day precedent, 
blank, or impoſſible. R. 2 Cro. 96. 154. 312. 622. 2 Bul. 
29. Dub. 1 Sid. 8. Cont. Cro. El. 766. R. Cont. 3 
Med. 198. 

So, upon a demiſe by a college or eccleſialtical perſon, 
without ſhewing that there was a rent reſerved, _ purſu- 
ant to the fat. 13. EI. R. Sav. 129. 

A miſpriſion in the demiſe in the iſſue, may be amended, 
if the declaration delivered was good. 

The uſual and ſafeſt way of declaring is, to lay the demiſe 
the day ſubſequent to a quarter-day (after title accrued), to 

hold | from the CEN by virtue of which, plaintiff en- 
| tered 


G9) 


tered and was poſſeſſed, and being fo poſſe ied; defendant af. 
terwards, to wit, on ſuch a day, (viz. the day of the demiſe), 
entered and expelled pldiotiif. | 

'There can be no alteration in the declaration in the iſſue, 
from the firſt declaration delivered, only in the defendant's 


name. -2 L. Ray 1411. 
The court will on conſent, but not without, give leave to 
* the time of the demiſe. B. R. H. 165. 125 


* 


3. Pre, Ef. 


*When a declaration is delivered to the tenant in feſſon, 
the courſe now is, that he, who claims title, enn fen procure” 
himſelf to be admitted as a defendant, and enter into the 
common rule whereby he agrees to appear and receive a de- 
Claration to plead, Not Guilty, and at the trial, to confeſs 
leaſe, entry, and ouſter. In other words, to bring in queſ- 
tion nothing but the rirle. 
By che „lat. 4 Ges. 2. c. 28. the court may give leave to the 
tandlord to de fond with the tenant in poſſeſſion, if he appears, 
or if not, to defend alone. | 
If the plaintiff in an ejectment, or in an action for the 
meſne profits, aſterwards releaſes, he may be committed for 
a contempt 3 for he is only nominal, 1 Salk. 260. 
I mould obſerve for the ſake of thoſe” who are unacquaint-- 
ed with this mode of proceeding, that its in point of farm 
fictitious, as the perſon claiming title is ſuppoſed to make a. 
leaſe of the premiſſes in queſtion to ſome friend, but gene 
rally ta J-5n Dae, a fictitious perſon, who is ſuppoſed to all 
ter under his leaſe, and to be ejected, and then he brings 
the ejectment. He is therefore merely nominal, his leſſor 
being the real plaintiff, and ſhould the nominal plaintiff be a2 
ſictitious perſon, yet the court would commit the attorney, 
or other perſon concerned in ſuch a releaſe as that mention- 
ed above. 
By the fat. 4 Geo. 2.c. 28. If there is not any tenant in 
poſſeſſion, the declaration may be fixed on the door of the 
houſe, or if no houſe, on ſome notorious part of the land. - 
Hut it is proper to obſerve; that this act ſeems only to re- 
late to cjectment for non- payment of rent, where the Ad- 
lord hath a right to re- enter. 
The defendant may by a ſpecial rule, defend foe ſo math 
If an affidavit, on which a motion is originally made, is 
intitled in tue name of the caſual ejector, and the rule to ſhew 
cauſe, Oc. is in the name of the tenant in poſſeſſion, it is 
Wrong, 
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wrong, and the rule ſhall be diſcharged ; for iger ie be 
a different cauſe, and à rule in one cauſe cannot be fupport- 
ed by an affidavit i in another. Andr. 368. | 
ſervants refufe to call their maſter, or to take declara- 
tion, the court will order leaving it at the houſe to be good 
ſervice. Stra. 
Tf hndlord obtains is 6 rale to be woche defendant, the plains 
tiff at the trial muſt prove that the defendant or his tenant 
was in poſfeffion. 1 Wi. 220. 

If copy of declaration is tendered to wife of tenant in wa 
ſeſſion, in the fhop, the notice to appear is offered to be read, 
but ſhe goes away, and declaration is left in the ſhop, che 
court wi 
ſo, if tenant keeps out of the way to avoid being ſerved, why 
leaving the declaration at the houſe, ſhould not be good Fey 
vice. 2 u, 283. 

In an e for a chapel, the parſon cannot dend 
only for à right to enter and perform divine-ſervice, not- 
withſtanding the caſe. in Sal. 256. Stra. 914. 

The court wilt order an infant I:ffor of the plaintiff to 
name a good plaintiff, to be anſwerable for coſts. Stru. 69g. 

2 I, $6. © 
" "Bir a6 not berayſe che leſſor hath privilege of parliament. 
Stra. 479. 

Defendant nerd nor fea the flat. of limitations, for 
phintiff muſt ſhe w a right of poſſeſſion as well as of proper- 
ty. 1 Burr. 60. 

Twenty years is the time limited for brinptic am eject- 
ment after the title f accrues, whether to the leiſor of the 
plaintiff or of him under whom he claims, unleſs the perſon 
t whom the title accrued, comes within the ſavings of the 

atute. 

If ejectment is brought by one claiming as heir of a copy- 
| hold, and the lord of the manor, who claims by eſcheat pro 

defettu bzredis, applies to be admitted to defend with the te- 
nant in poſſeſſion, or alone; the court will direct the lord to 
bring ejectment againſt the perſon claiming as heir, and he 
to be admitted to defend with tenant, or alone; if the lord 
refuſes, they will diſcharge his rule to be admitted; if the 
perſon claiming as heir refuſes, they will admit the jor? to 
defend. 3 Burr. 1290. 

Though the declaration and ſubſcription are read to the 
wife through a window, and then fixed to the door, and huſ- 
band owns the receipt, it is not good ſervice. ' Barnes, 171. 
Sed qu, if the court would now ſo determine, or at leaſt, - 

Vol. I. 1 would 


t grant a rule to ſhew cauſe, why not good ſervice; 
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would not grant a rule to ſhew cauſe why, c. and on hears 


make ſuch rule abſolute? £ ide infra, this No. and 


ing, m 
No. 4. 
If the declaration is nad (through a window), and re- 


fuſed, and violence threatened, it is ſufficient to leave the de- 
claration. Barnes, 174. Or if tendered, and on non- ac- 
ceptance left on the floor, and the ſubſcription read, ſo that 
the tenant who had retired might hear, good. Barnes; 185. 
And where tenants abſcond, the court will order ſervice on 


a ſervant to be good. Barnet, 188, 189, 190. | 
Or if a lunatick, on the perſon who has the culiody- 


Barnes, 190. 

So if declaration is delivered to a daughter or a father, and 
owned by tenant, it is good. Barnes, 175, 176, 183. 

If tenant abſconds, declaration delivered to a ſervant, and 
another fixt on the door, it is good. Barnes, 173. 

The declaration muſt be delivered before the eſſoin- day of 
thc term, or no Judgment till next term. Barnes, 172. 

Declaration of Trinity, with notice to appear next Hila- 
ry, appearance of Michaelmas is bad. Barnes, 250. 

Service on church-wardens and overſcers, for an houſe 
they rented for lodging the poor, good. Barnes, 181. . 

Aſſidavit of ſervice on the wives of 4. and B. who, or one 
of them, are tenants, bad. Barnes, 174. So, on A. B. te- 
nant, or C. his wife. Barnes, 173. 

But on the wife of the tenant, as ſhe informed deponent, 
and he believes; good. Barnes, 194. 
The landlord is not to be made defendant without the te- 
nant in poſſeſſion, though he refuſes to appear, only joined. 
Barnet, 172. So if tenant has quitted poſſeſſion. Barnes, 
175. Tenants are not.obliged to appears though indemni- 


ficd. Barnes, 173. 

Ejectment on vacant poſſeſſion. in 1 London or Middl: eſex, 
may be moved any time in term. Barnes, 172. 

Notice to appear, given in beginning (though not firſt day) 
of Michae/mas term, in London, good. Barnes, 175. 

Appearance mult be entered with filacer, and marked on 
common rule. Barnes, 177. 

The landlord is not made defendant in caſes of yacant poſ- 
ſciſſion, (except within the act concerning landlords and te- 
wants by leaſe, with clauſe of re-entry) but he that firſt ſeals 
a aſe on the premiſſes muſt have poſſeſſion. Barnes, 177. 
Tlucugh defendant confeſſes lea e, &c. he may afterwards 

move to {ct aſide the verdict for variance, Barnes, 175. 
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If the defendant does not appear within four days after 
the beginning of the term aſter the declaration delivered (if 
the action is in London or Middleſex) upon an affidavit of de- 
livery of the declaration to the tenant himſelf or his wife be- 
fore the eſſoin- day of the ſame term, with notica to appear 
at the beginning of the term, there ſhall be judgment againſt 
the caſual ejector named in the declaration, and thereupon an 
habere facias paſſeſſtianem to put the plaintiff in poſſeſſion. 

Or upon delivery to the ſervant, if by letter, or,otherwiſe 
the tenant in poſſeſſion afterwards acknowledges ſervice 
thereof. 1 Salk. 255. 1 e ee 211 & 44 
If the plaintiff has judgment for the whole, when he had 
title only to a moiety, it is no error. Dub. Cro. Car. 7. 


But, I conceive there is no occaſion for doubt. He muſt 


take care to take poſſeſſion of only a moiety. l 

So, if the defendant does not appear within a week aſter 
the term, when the action lies in another country, and an af- 
fidavit is made of the delivery of the declaration before the 
eſſoin- day of Hilary or Trinity term, with notice to appear 
rente ret a ct rare trend 

If the declaration be delivered in ſuch county before the 
eſſoin- day of Michaelmas or Eafter term, with notice to ap- 
pear the next term, upon ſuch aſſidavit, there ſhall be a rule 


for the defendant to appear in Hilary or Trinity term; and 


if upon ſervice. of the rule he does not appear accordingly, 


there ſhall be judgment againſt the caſual ejector. 5 Com. 


Dig. 249— rss 108.3342 eK 
But, after judgment ſigned. a judge, before the aſſiſe, if 


poſſeſſion is not taken, may direct the plaintiff to accept a 


plea. Salk, 5 16. 1 end ler width 

If the term expires, pendente lite, yet the plaintiff may re- 
cover damages, though not the term. Vide 2 Stra. 1056. 
And the term ſhall not be enlarged without conſent, though 
the plaintiff was delayed by injunction. 1 Salł. 2574. Mad. 
Ca. 130. Carth. 3. | in{ as. 7%; 
If an ejectment be brought to recover poſſeſſion, of an 
houſe or land void of a poſſeſſor, there muſt be a leaſe exe- 
cuted upon the land, &c. and before judgment, there ſhall 
be an affidavit of the leaſe, entry, &c. and a rule upon mo- 

tion for a peremptory plea.  R. 1 Salk. 255. vo {i411 
This is the antient mode of proceeding at the common 
law, to recover vacant poſſeſſions. The perſon claiming title 
. „ Bb | - executes 
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executes a leaſe on the premiſſes, to a friend, intended to be 
plaintiff, and thereby gives him actual poſſeſſion, then ano- 
ther friend, intended to be defendant, puts the leſſee out of 
poſſeſſion, upon which the future proceedings are founded. 

Where tenants at rack rent, or three fourths of the yearly 
value, deſert premiſſes, and leave fame uncultivateq or unoc- 
cuvied, a ſummary remedy for putting the landlord into 
roten, by two jultices, 1 is given by the Pat. II . Grey. 2. c. 

16. 

9175 judgment is obtained We fervice of A. 25 counter- 
feits -himfelf- tenant in pofeffion, there ſhall be reſtitution. 
Mod. Ca. 63. 

If the plaintiff was non-ſuited, or bad a verdict againſt 
him in a former ejectment for the ſame tenements, he ſhall, 
upon motion, be reſtrained from proceeding, until he pay the 
colts of the former action. 4 Mod. 379. 

If the firſt ejectment was in C. B and there was a rule 
there to ſtay him in a ſecond until coſts paid, there ſhall be 
the fame Fae” in B. R. if be aſterwards Tues there.” 1 Salk, 


25 

Ne the! Jefendant in a former ejectment ſhall not be re- 
ſtrained, if the verdict was againſt him, until he pay the 
coſts; for, though he was barred before, the new ejectment 
by him, is not vexatious. N. 4 Med: 379: Sed qu ? | 

'8o, if the defendant brings error, and a terwards delivers 
a declaration in ejectment, he ſhall not be bound to pay the 1 
coſts upon the ſirſt ejeciment. 1 Call. 2 1625 Tet the court 
will ſtay all proceedings on the ſecond ej 528K until error 
determined: 1 82K. 258. N45 1. 

If a mortgagee brings ejectment, the court will order him 
to ſhe N cauſe, why on payment, or bringing into court prin- 
cipal, intereſt and coſts, proceedings ſhould not be ſtaid. 
Stra. 413. The caſual ; oor cannot confeſs Judgment. 
Stra. 531. 

If plaintiſf had ae for trial at bir, but it being on a. 
wrong demiſe, delivers a new ejectment, the'court will not 
grant a ne trial at bar, but on payment of coſts of the for- 
mer ejectment. Stra. 548. 

"Plaintiff thall not proceed in a new cjetinent,: until he 
has paid the coſts of the firſt; though he Has brought a writ 
of error. Stra. 554. F. 4 

If there is judgment for defendants in xn on the 
demiſe of huſband and wife, (the remainder being in the 


wife, who proceeds after her huſband's death) becauſe te- 
nant far life, though a papiſt, educated abroad, may con- 


form; d 
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form; and on his death, the wife brings new ejectments 
againſt ſome of the former defendants and others, the court 
will ſtay proceedings in the new, until the coſts of the old 
are paid. Stra. 1152. 

In ejectment on two demiſes of different lands, judgment 

to recover his term, in the ſingular, is good. Stra. $35. 

After judgment, on re-entry for non- payment of rent, 
and before writ of poſſeſſion executed, the court will ſtay 
proceedings, on payment of rent and colts. Stra. 90. 

If there are two counts in the declaration on two demiſes 
of different perſons of the ſame premiſes, and judgment is 
entered for plaintiff on one count, and for defendant on the 
other; the court, on error, will interpret the 7enementa 
predifP, as to the ſecond, to mean the term in the ptremiſſes, 
and it will be well. S/ra. 908. 5 

Or, if the judgment is, that plaintiff recover his terms (in 
the plural) on two demiſes of the ſame premiſes for the ſame 
term, both as to commencement and duration; on error 
brought, the court, in order to ſupport the judgment, will 
intend, that the two leſſors were joint- tenants, and made 
ſeparate leaſes. Stra. 1180. Vi 1. | 

It Pageant is regularly ſigned, but without loſs of trial, it 
may bi et aſide on payment of coſts, and taking notice of 
trial. In B. R. as in C. B. Stra, 975. | 

The notice to appear, muſt be to appear on the firſt day 
in full term, not on the efſoign-day. Stra. 1049. 


This is where the premiſſes are in London or Middleſex, 
The court cannot ſtay proceedings after ſpecial verdict in 
ejectment, though the lefſor.of plaintiff's title is at an end; 
for he may proceed for damages and coſts, Stra. 1056. 
Leaving beer in an ale-houſe-cellar, is keeping poſſeſſion, 
and if judgment is ſigned on a leaſe as on a vacant poſſeſ- 
ſion, it fall be ſet aſide. Stra. 1064. | 
On the application of the mortgagor, or lis aſſignee, of 
the equity of redemption, the court will ſtay proceedings in 
ejectment, on payment of principal, intereſt, and coſts, with- 
out paying money due on a bond; but not if he was an 
heir. Stra. 1107. Andr. 344. tis 
There ſhall be a rule for judgment, on aſfidavit of the meſ- 
ſuage being empty and door ſhut, of leſſor enteting b 
ſtanding in the threſhold, and taking hold of the knocker 
teaſe, entry, outer, and delivery of ejectment. B. R. H. 
„ eee eee e ee 
On ſtaying proceedings on payment of arrears of rent and 
coſts, the landlord ſhall only allow land- tax for the rent, and 
| not 
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not what. was paid more on account of improvements. Stra. 
1191. Vi, 21. 5 a] . 

On payment of principal, intereſt, and coſts, the court 
will ſtop proceedings in ejectment on a mortgage, and on 
the bond for performance of covenants ; and will diſcharge 
defendant out ol cuſtody, though he had agreed to convey 
the equity of redemption to the plaintiff, if the plaintiff has 
not tendered him a conveyance to be executed. Wiſſ. 80. 

If the landlord (by virtue of the fat. 11 Geo. 2. c. 19.) ap- 
pears alone, and after judgment for plaintiff brings error, 
plaintiff cannot have execution until error determined. Stra. 
1241. | 8 | | 

If leſſor of plaintiff dies after iſſue joined, and before the 
aſſiſcs, and plaintiff is non-ſuited, becauſe defendant does 
not confeſs leaſe, entry, and oufter, the executor of the leſ- 
ſor ſhall not- have coils taxed on the common conſent-rule. 
2 Will. 7. Se oY pi FF 

A judgment in ejeckment is a recovery of the poſſeſſion, 
without prejudice to the igt; and he who enters under it 
can only be poſſeſſed according to right; and he who reco- 
vers a naked poſſeſſion only without right, can convey no 
other to his feoifee. 1 Burr, Go. Vol 7 

On a ſpecial verdict, it ought to appear that leſſor of 
plaintiff i enter at the time he brought the ejectment. 
Ibid. B We FAT: 1 

A leaſe under a power made unfairly, and in prejudice of 
thoſe in remainder, found in the cuſtody of the maker at his 
death, onghr, at the trial, to be preſumed to have been ſur- 
rendered, to let in the ſtatute of limitations. Bid. 

One who recovers land, part of an highway, muſt reco- 
ver it ſubject to the caſement, and the ſheriff muſt deliver 
poſſeſſion ſubject to it. 1 Burr. 133, oy ee er | 

If in ejed ment againſt two, one dies, after iſſue, but be- 
fore trial, the death muſt be ſuggeſted on the plea-roll, but 
need not on the niſi privs roll; it muſt be awarded, that 
proceedings ſtay againſt the deceaſed ; but no need of quod 

wer. nil copiat, and judgment muſt be, not for a moiety, 
— that plaintiff recover liis term, however he muſt take 
execution for no more than he has a right to recover. 
Po OO! 7 —˙A m OR” 
The nominal plaintiff and caſual ejector are to be conſi- 
dered as the fictitious form of an action really brought by 
the leſſor of the plaintiff againſt the tenant in poſſeſſion, 
who are ſubſtantially the only parties to the ſuit. . 


197 
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There is no diſtinction between judgment on verdict, or 
by default. 

An action for meſne profits is conſequential to a recovery 
in ejectment, and may be brought by leſſor of plaintiff in 
his'own name, or that of the nominal leſſee. 

'The tenant is concluded by the judgment, and cannot 
controvert the title; conſequently, cannot controvert plain- 
tiff's poſſeſſion, which is part of his title. This judgment 
only concludes the parties, as to the ſubject matter of it; 
beyond the time laid it proves nothing at all. 

As to the length of time, the tenant has occupied, or as 
to the value, the judgment proves nothing; therefore, 
they muſt be proved, and the occupation muſt be within the 
time laid in the demiſe. R. by all the judges.unanimoully, 
Aſlin v. Parker, M. 32 Geo. 2. 2 Burr. 665. 

I conceive, if the plaintiff, in an action for the meſne pro- 
fits, is content with them, from the time. of the demiſe in 
the ejectment, until recovery of poſſeſſion, the judgment is 
ſufficient evidence of the /ength of time, that he need only 
prove the judgment, execution of writ of poſſeſſion, and va- 
lue. If he chooſes to go for meſne profits, antecedent to 
the day of the demife, he muſt alſo prove his title, durin 
the antecedent period, and the occupation of the defendant, 
Vide poft. and vide Bull. Ni. Pri. 86. 

If the landlord (on tenant's not appearing) makes himſe.. 
defendant, and plaintiff obtains judgment againſt him, and 
moves for leave to take out execution againſt "The caſual ejec- 
tor, and defendant, who has regularly ſued out error before 
this, does not ſhew it for cauſe againſt the rule for execution, 
which is made abſolute ; and poſſeſſion delivered, this ſhall 
not be afterwards ſet aſide as irregular. 2 Burr. 756. 

If tenant in poſſeſſion abſconds, and plaintiff, (che. land- 
lord) ſerves his houſe-keeper, and fixes another copy of the 
declaration on the premiſſes, on motion and ſervice of the 
rule in like manner, judgment ſhall be entered againſt the 
caſual ejector. 2 Bury. 1116. Id. 1181. 2 

The court would not arreſt judgment of Hillary, 1 Ges. 
3. becauſe the declaration alledged defendant entered againit 
the peace of the ſaid king, and laid the demiſe in the thirty- 
third year of the ſaid king. 2 Burr. 1159. : 

On judgment againſt the caſual ejector, meſne profits, 
ſhould be recovered from the delivery of declaration to te- 
nant in poſſeſſion, or from actual demand; on judg gment : 
againſt tenant in poſſeſſion (or landlord) from outer admit-> 
ted by common conſent-rule. Barnes, 87. 
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Actions for meſne profits ſhould not be favoured, as they 
tend tocreate double expence, and plaintiff ſhould be rea- 
dy at the trial of the ejectment, to prove his damages. 
Bid. 15 
This is certainly right, in point of juſtice, but in many 
years experience, I muſt confeſs, I have never known an in- 
ſtance of it. 1 

If the landlord is added defendant to one tenant, who ap- 
pears for a part, and defends alone for other part where te- 
nant refuſes to appear, plaintiff jhall have judgment for this 
Jai part againſt caſual ejector, with a {tay of execution. 
B .rnes, 179. | 

If ſome defendants conſeſs leaſe, &c. and there is a ver- 
dict againſt them, and others do not confeſs, and are ac- 

quitted, plaintiff ſhall have judgment as to thoſe defendants, 
| againſt caſual ejector. Barnes, 174, (118) 
On ſtaying proceedings, upon payment of money due, 
the prothonotary will make juſt allowances, 9 
176. | 
711 mortgagee has given notice, that he requires a bond, 
(alien on the eſtate) to be paid, as well as mortgage, there 
cannot be a rule to ſtay proceedings on payment of 
principal, intereſt, and coſts, or mortgage only. Barnes, 
177. | © ; | 
Fut this does not extend to a bond due to an aſſignee in his 
own right. Barnes, 182, A 

Rent due to leſſor of plaintiff as deviſee, more due to 
him as executor, proceedings ſtayed on paying what due to 
him as deviſee. Barnes, 184. 7 | 
If judgment is ſet aſide, and poſſeſſion ordered to be re- 
* ſtored, but leſſor of plaintiff abſconds, ſo the rule ineſfec- 
tual, a writ of reſtitution ſhall iſſue. Barnes, 178. 

On nonſuit for want of confeſſing leaſe, &c. plaintiff muſt 

ceed for coſts on the common rule; if inſtead thereof he 
takes fi. fa. it ſhall be ſet aſide. Barnes, 182, 

If a landlord made defendant, does not appear to confeſs, 
&c. execution ſhall be againſt the caſual ejector. Barnes, 
182, 185, 186. | | | 

If the declaration is wrong intituled, (as 17 G. inſtead of 
16 & 17 G.) no rule for judgment, Barnes, 186, 

If a rule be to defend for two-thirds, and judgment for 
the reſt, there ſhould be an indorſement of what part to take 
eſſion. Barnes, 191. 

Judgment ſigned againſt caſual ejector; for a miſtake in 

the body of the plea of the name of the lefſor of the 9 


j 


Ln 


Bid. 

It 7 | is delivered without prothonotary's name on 
it, yet on motion, the court will make rule for judgment, 
unleſs appearance in the uſual time, notice of prothonetary's 
name being given. Barnes, 292-3. 

Not every perſon claĩming title, is landlord within 4 Geo. 
2. c. 28. but one who is in ſome degree of poſſeſſion, as by 


receiving rent, Wc. Barnes, 193. 
Proceedings {hall be ftayed, if the premiſes are lands in 


antient demeſne. Barnes, 194- 
The court will not give leave to take out execution og 


0 judgment againſt caſual ejector, after verdict for plaintiff, 


pending error brought by defendant. Barnes, 208. 

For non-payment of iſſue, it may be ſigned againſt de- 
ſendant, but not againſt the caſual ejector. Barnes, 252. 

In action for meſne profits, if the tenant has been ſerved, 
but has not entered into the common rule, and the landlord 
was made defendant, the title need not be proved, but poſ- 
ſeſſion muſt be proved in both; if he has entered into the 
common rule, if the action is by the leſſor, his poſſeſhon mult 
be proved, if by leſſee, it need not. Barnet, 456, 472-3. 

If the judge who tried the cauſe reports, that a 
verdict was good for part; bad for part; rule that plaintiff 
ſhall take poſſeſſion of that part only which judge 1 
good. Barnes, 468. 

Action for meſne proſits may be brought in the name of 
the nominal plaintiff, after judgment by default againſt the 
caſual ejector; colts of ejectment inferred in the declaration 
as conſequential damages; on trial, it is ſufficient to give in 
evidence, the judgment, writ of poſſeſſion, and return of 

execution, defe ndant's occupation of premiſſes, their value, 


and coſts of ejectment. Barnes, 472-3. 


PLEADINGS IN ERROR. 


I. In what Court it Mall be brought. - 


When in the ſame Court. 


Error ſhall be brought i in the ſame court, whe the judge 


ment was, or in another court. Error _ be in the ſame . 
court 
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court where tlie judgment was given, when the error is not 
aſſigned for any fault in the court, but for ſome defect ãn the 
execution of proceſs. ' So for default of the ſheriff or other 
officer upon an irregular proceſs: As, if the defendant is 
outlawed upon an exigent awarded before a p/uries capias, or 
upon a capias ad ſatisfaciendim, where no capias hes in pro- 
ceſs. Ho, for miſpriſion of the clerk : As, for falſe Latin, 
ec. So, for default in execution. 

So, for error in fact: As, that the defendant appeared by 
attorney, being an infant; that the plaintiff was a feme- 
covert; or died before iſſue, Sc. And for error in fact, it 
muſt be in the fame court. Ro, 5 Com. Dig. 254-5. and 

þ2ft. No. 4. 

So, in criminal caſes upon indiQtment, error may be in 
B. R. upon a judgment in the ſame court, as well for error 
in law as error in fact. R. 1 Lev. 149. But /emb. that it was 
only for error in fact. 1 Sid. 208. And ſo I ſhould ſuppoſe. 

But error in the ſame court, which coram wobis refidet, 
does not lie for deſault of the court itſelf: As, if error be 
aſhgned for matter in law. Or for default in adjudicatione 
executionis, Or for default of a continuance, $ Com. Dig. 
254.” 

Error caram vobi: lies not on a judgment after affirmance 

in the exchequer-chamber. Stra. 690. 

If a writ of error be quaſhed for any fault but variance, 
error coram vobis lies, L. Ray. 140g. 


| 2. When in C. B, | 


Error lies in C. B. of a judgment before juſtices of aſſiſe. 
5 Com. Dig. 254. cites 1 Rel. 745. l. 39. But it was R. 
cont. Dy. 250. 1 Leo. 55, 3 Leo. 159. 

So, of a judgment in London, or other inferior court. 
F. N. B. 20. D. 


So a writ of falſe judgment lies in C. B. as well as in 
B. R. 2 12%. 138. 


3. {n B. R- 


/ 


Error lies | in B. R. of a judgment in C. B. or 8 
ment upon the plea- roll in chancery, Or in a county pala- 
tine. And formerly of a judgment in Treland. 5 Com. Dig. 
284. 
| So, 
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So, in Wales. Id. cites. Cont. 1 Rol. 945. 1. 27. 30. 
21 H. J. 33. J. By the far. 28 H. 8. c. 3. Vide, 27 H. 8. 
c. 26. In a real action, though error in a perſonal action 
is before the preſident and council of the marcher: Mo. 
248. 

So, in an ejectment in Wales; though it is a KY. Ace 
tion. R. Mo. 248. | 

So error lies in B. R. upon a judgment againft a peer 
attainted before the Lord High Steward. Per. Twiſd. 1 Sid, 
208. 1 Lev. 149. | 

Upon a judgment at the ſeſſions of O!d Bailey by com- 
miſſion. 2 Lev. 107. So upon a judgment in London, be- 
fore the Mayer, upon an information. 2 Cre. 538, Vide | 
infra. 
at error does not lie in B. R. of a judgment in the exche- 
quer. 4 Inſt. 71. 406. Or of a judgment before juſtices in 
eyre. 1 Rol. 745. J. 35. oF: of a judgment in London. '2 
Lev. 107. Vide ſupra. judgment in the cingue porter, 
1 Rel. 745. 1. 5. KR. Dy. as * 1 Sid. 166, Or a judg- 
ment in the fannaries. 1 Rol. 745. J. 20. Nor upon a judg- 
ment in a ſummary way before the cenſors of the college of 
phyſicians. R. 1 Salk. 144. Nor upon a judgment in B. N, 
upon a caſe ſtated ſent to them by 8 Mod. Ca. in 


Es. 5 


4. In the Exchequer. 


By the Hat. 27 El. c. 8. On a judgment in B. R in 
debt, detinue, covenant, account, action upon the caſe, treſ- 
paſs, or ejectment, the party grieved may remove the record 
into the exchequer, before the juſtices of C. B. and barons of 
the exchequer, who, or (ix of them at leaſt, may affirm or 
reverſe the judgment, but not for want of JUN. | in 
B. R. or want of form, c. Lev. Ent. 82. 

And this extends to debt upon the fat. 2 Ed. 6. c. 13. for 
not ſetting out tithes. Cro. Car. 142. 1 Sid. 240. And debt 
upon the far. of uſury. Dub. 1 Sid. 240 D. cont. 5 Med. 
230. Though the action be by the king and party. D. Cro. 
Car. 142. L. Ray. 275. Cont. 1 Vent. 49. Fide infra. 

Error lies in the excheguer for error in fact, as well as for 
error in law. R. Cro. El. 731. R. 2 Cro. 5 R. Hab. 5. 
Per 3 F. Berkley, cont, Cro. Car. 5 14. Vide infra. 


And 
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And it hall be tried by „ prius out of the excheguer, 
Cro. Car. 5 14. | . 

So for error in proceedings in B. R. 5 Co. 28. a. 

But error does not lie by this ſtatute in the excheguer, 
when the ſuit is commenced in B. R. by original. 1 Sand. 
346. 1 Sid. 424. Nor upon a judgment in B. R. in a writ 
of error. 2 Bul. 162. V. 27 Hl. c. 8. Nor where the kin 

is a party: As, in an action by gui tam, c. Ley. 82. 2 
. ad 

Nor in an action not mentioned in the fatute, for it ſhall 
not be extended by equity : As, in g thouph it is of 
the nature of treſpaſs. R. Cro. 171. Nor in replevin. Cro. 
Car. 142. 2 Rol. 140. | 

| In ſcandalum magnatum, for it is not a mere action upon 

. the caſe, but founded upon the „at. 2 R. 2. 88 
Nor in a ſcire facias againſt bail. Or a ſcire facias again 
an executor or adminiſtrator upon a judgment in debt. 
5 Com. Dig. 251. which vide, as to the tao loft points, many 
authorities, pro et con. | | 

Nor in a /cire facias upon a judgment in debt or other 
action named in the far. 27 El. after the affirmance of the 
firſt judgment in the exchequer. R. 5 Mod. 230. 1 Salk. 263. 

So error does not lie in the exchequer for error in fad, 
except ſuch by which the writ abates · R. Hob. 5. R. 2 Lev, 

38. Vide ſupra. 

So, if a writ of error in the excheguer is diſcontinued, after 
the record removed, error does not lie, which coram wobrs, 
&c but there muſt be a new writ of error. R. Fon. 14, 

Semb. Cont. 2 Cro. 135. R. acc. 2 Cro. 384. 620. | 
Error does not lie in the excheguer upon an award of exe- 
cution in a /cire facias only, but the writ mult alſo include 

the judgment in the former action; for a judgment not 
founded on the merits of the cauſe is not within the fat. 27 


El. c. 8. Andr. 287. 
g. In the Exchequer Chamber. 


By the at. 31 Ed. 3. c. 12. On complaint of error in 
the excheguer, the Lord Chancellor aud Lord Treaſurer ſhall 
cauſe the record to come before them, and taking the juſ- 
tices and other ſages as to them ſeemeth, and calling the 
barons'to hear their informations, and the cauſes of their 
judgments, ſhall examine the buſineſs, and if they find any 
error, amend the rolls, and ſend them to the excheguer, &c. 


for execution. 


* 


Before, 
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Before, error in the exchequer was examined in parkias 
ment, or before ſpecial commiſſioners. 4 T1. 10 | 
The chanetllor and treaſurer are the judges Foie and 

dgment thall be entered purſuant to their ſentence, though 
the other juſtices differ in opinion. 4 If. tog. R. 5. Med. 
42. R. 8 H. 7. 13. 2. 

And therefore, if there is no chancellor or treaſurer, 
error cannot be brought. Dub. Hard. 147. 

But by the Hat. 16. Car. 2. c. 2. If the 3 or trea- 
ſurer, or either of the chief juſtices be preſent, error ſhall 
not abate or be diſcontinued z but no judgment ſhall be 
iven, unleſs both Lord Chancellor and treaſurer, be pre- 
Nerf or by the Hat. 20. Car. 2. c. 4. If Lord Keeper be 
preſent i in the vacancy of Lord Treaſurer. 

The writ of error ſhall be directed to the treaſurer and 
barons; for the record is in their cuſtody. ' 4 Inf. 109. 
Sv. 36. 1 Co. 11. And it lies upon a judgment, where 
the trial is by records, as well as upon a judgment by con- 
feſſion, upon a verdict or a demurrer. R. 4 Leo. 104-5. 

It will be error, if the chancellor and treaſurer do: not calf 
in the other Juſtices. Sembi 8 H. J. 123. 

Error does not lie in the 1 upon an 


award of execution only. re. 1102. 


29 511 55 6. Tn ern S. 7 1c 10 5 701 2 

gets judgmens in B. R. lies in parliament. 3 

As well for error of a judgment there given upon a 
. of error, ag in an original cauſe. 5 Cm. Dig. 2566. 
So, though error may he in the-/excheguor, by the fat. 2 
El. e, f. in feverat caſes; yet it may be in- parliament imme- 
diate. R. Ca. in Parl. 56. Or: after judgment in the exche-; 
guer. Cd. Parl. 110. And this by the fats. 27 EL, c. 8. 

So error lies in parliament upon a Judgment: in the wl. | 
2 Co. Parl. 12. 88. 

But upon an original judgment in the bee error 
does not lie in parliamons,. | before it is affir med or reverſed 
in the exchequer-chamber. Ca . Parl, 56. Salt. 311. 

So uon a judgment in chancery, it lies in parliament as 
well as in B. R. D. 37. H. 6. 14. b. 1 Rol. 745% J. 4. S0 
upon a judgment before juſtices. in Eyre. 1 R. 745. J. 35. 
Or upon a judgment before commiſſioners at St. Martin's. | 
2 Sand. 228. | 

Sg error lies in parliament upon an attainder for treaſon ; 


for though the ft. 33 H. 8. c. 20. ſays, that judgment of 
attainder - 
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gttainder by common law ſhall be of as good force, as if done 
by authority of parliament, this ſhall be intended of a law- 
ful attainder. Ha. J. p. 19. | So upon a judgment for the 
king, as well as for a common perſon. Id. 22. So upon a 
1 in appeal by which the defendant was acquitted. 
20 

But it does not lie in parliament upon a judgment in C. B. 

before it is affirmed or reverſed in B. R. Id. 20, 21. 


In other Courts. 


Error of a judgment in the huſtings of Londen, lies before 
commiſſioners at St. Martins. | 

Of a judgment before the ſheriffs of — * lies in the 
buftings there. | 

Of a judgment in the cingue ports, lies before the wardens 
of the cinque ports, at, Shep-way. .. . 

Of a judgment in the ſtannaries, an appeal lies to the 
warden of the ſtannaries, and from him to the prince, or if 
no prince, to __ king s council. 5 Com. Dig. 25 Tab: 


\ 
— 


5 7 Upon 0. Judgment. » 505 fo 


Error lies of any judgment in à court of record, though 
it be void, as being out of the juriſdiction in an inferior 
court. 1 Rel. 744. J. 30. Though it be upon à Grit of falſe 
judgment; for the laſt judgment is of record. IA. 1. 27. 

It lies upon a judgment for coſts upon a non-ſuit. 1d. . 23. 
So in the exchequer- chamber. Stra. 235. 

Upon a judgment in ſcire ſacias upon a ſtatute, or yocog- 
nizance. Dy. 415. 1 Kol. 744. J. 40. 75 1. J. 8. 5 

Upon a judgment by any ju "ge or court of record, which 
acts according to the courſe of the common law, though 
newly erected by act of parliament. R. 1 Sal. 263. 

Upon a judgment on an indictment. Adm. 1 Salt. 266. 

But error does not lie upon a deeree in thiinceyy. 27 H. 
6. 14. 5. 1 Rol. 744. J. 44. 

So, it does not lie upon a peremptory mandammur. R. in 
B. R. and affirmed in parliament. 2 Mod. Ca. 27. Alſo vide 

Stra. 536. Nor on a mandamus, when the return is gps 8 | 
Stra. 625. 


F | , | Nor 
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Naͤr upon an order by juſtices of the peace, they ate ſuſ- 
tices of record. + Rel.” 744. I. 48. Dub. 2. Jon. 167. 
Though I conceive, there is not room for doubt. 1 

Nor upon refuſal of a prohibition in B. R. Semo. 1 Salk. 
36. Tapprehendthis is la. | 

Nor upon an order, c. of a juriſdiction newly erected, 
which does not proceed according to the common law. I 
ins DO, oY qr ering 
Nor upon an habeas corpus denied, Dub Salk. 504. D. 
2 Mod. Ca. 29. How can a writ of error lie in ſuch caſe, 
where there is not any ſuit, or judgment upon record? 
Nor for a matter of fact, which does not appear upon the 
record; as if a ſtatute faple is not ſealed, R. Cre. El. 
r 138 | J B 
F. Nor does it lie upon an interlocutory judgment before the 
final judgment; As, upon a judgment in partition. Quad 
partitio fiat. Upon a judgment quad computet in account. 
Upon a judgment in treſpaſs, Sc. by default, before a writ. 
of inquiry returned, and final judgment thereon. 5 Com. 

But 1555 of error may be ſued out before ſinal judgment 
ſigned, and if final judgment is delayed, with a view that 
the writ of error may be ſpent, before final judgment, the 
plaintiff may be compelled to ſign his judgment; and if he 
does not, I believe, the court hath ordered a writ of error to 
iſſue, at the expence of the plaintiff in the ſuit, or his at- 
torney, and ſet aſide an execution iſſued by ſurpriſe. 

Error does not lie upon a judgment for part, until the 
whole plea is determined: As, in a fuit againſt ſeveral, if 
there is judgment againſt one, error does not lie until judg- 
ment againſt all the defendants. 11 Co. 39. Nor, if the 
judgment is for part of the demand, until judgment for the 


* 


whole. 11 Co. 39. 5. R. Dy. 291. 6. | 
Let, if the party dies, ſo that nothing more is done, er- 
ror lies for the party grieved by the award or interlocutory 
judgment. 11 Co. 41. as: 4. eee 

So, in ejectment, error lies upon the judgment for the 
term, before a writ of enquiry. KR. Lat. 212. | 

Or, if there is a ſuit agaiaſt ſeveral, upon ſeveral origi- 
nals, error lies upon a judgment againſt one. 11 Co. 41. 4. 
2 Rol. 126. | | Pat $3 OTE 
Jo, it lies after final judgment, before execution or writ 
of inquiry. 5 Com. Dig. 258. f 


1 
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If defendant is found not guilty as to part, there muſt be 
2 judgment for him as to that part, or error F lies: Sera. 
8. 


8. At what Time it ſhall br ſued.” 


Ik a writ of error is ſued out before Ker judgment, 
though a nuttit is entered upon the roll, and che re- 
cord certiſied; yet is is thereby removed. R. 11 Co. 
1 
Vet, after judgment ſigned, error may be ſued before en- 
try on the roll; for It 1s not entered until, the vacation. K. 
1 Kol. 750. J. 28. 

So, it may be ſued, returnable in B. R. of the fame 
term, in which judgment was given in C. B. R. 1 Sid. 
104. Thbugh it is teſted before judgment given. 1 K. 
| * And for error i in proceſs, which coram wbir, Go. it muſt be 
ſued the ſame term in which judgment was given. Per N 1 

liams Tel. 18 7. 
Although error ſhould be ſued within twenty, ears after 
the judgment, yet the court will not quaſh it, if brought 
twenty- nine years after, becauſe it would deprive } him. of re- 
plying the exceptions in the ſtatute. * S/ro. 337. 

If the writ of error is returnable before Judge, it ſhall 
. Stru. 891. | 


9. BY whom i Bat be 725 | # 


an parties againſt 'whom judgment is. given ought regu- 
larly to join in error. Though fome get nothing by the re- 
verſal, they ought to Jos Tor ee 58 Com. Dig. 
258. 4 
e a biſhop i in a quare au peur, who claims notking but as 
ordinary. N. 3 Lev. 176. Cro. El. 6 
80 all executors, againſt whom the judgmerit was, though 
only one appeared. N. 1 Salk. 312. But if one makes de- 
fault, he may be ſevered. Mad. Ca. 0. 
And tv party may have error, though he was not an origt- 
nal- party: As, tenant by Ivy on reſcript. r Ret. 747-7 
48. 
So error may be by him, who was privy: As, by the heirs 
F. N. B. 21. N. And he need not fay, how heir. R. 2 


Cro. 160. 
By 
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By an executor, or adminiſtrator. F. N. B. 21 N. 

So error upon an attainder of treaſon or felony may be 
brought by an executor, as well as 7 — heir. 

So, by a privy in eſtate: As, by him in reverſion or re- 
mainder after a term for life or years, when the term is de- 
termined. And by the fat. 9 B. 2. c. 3. while the eſtate 
for life or years continues. So, by him in reverſion after 
an eſtate tail, after the entail is determined. Though it be 

upon a fine by tenant in tall; for thereby the remainder 
was diſcontinued. 

But, it muſt be by ſuch privy as hath benefit by the re- 
verſal : As, error upon a judgment againſt a tenant to him 
and his heirs female ſhall be by the ä — who is the 
heir to the ſpecial tail. 5 Com. Dig. 258. 

Upon a judgment of land of the nature of Borough Eng- 
liſh, it ir all de by the youngeſt ſon. F. N. B. 21 1. 

It muſt be by him irvimmediate remainder. R. 5 Med. 
396. And if the remainder was not executed, the plaintiff 
in error ought to make himſelf heir to him, who had in 
him the eſtate executed. Dy. go. a. 

If an annuity in fee be recovered againſt the heiriybi the 
propel of his anceſtor, the adimitiiirator of the heit ſhall not 
ve error. R. 1 Rel. 749. 1. 35. Anda man, who is nei- 
ther party nor privy, ſhall not have error Id. 547. J. 33. 
As, if money is taken in the hands of B. by ſoreign attach - 
ment, B. ſhafl not have error to reverſe the Judgment. I. 
747. J. 50. | 

If n HAT alien, pendente lite, 80 alienee ſhall not have 
error. Id. 748.1. 41. Nor an 'alienee of lands after a ſta- 
tute or FeCOgnizarice acknowfcdged. Semb. Id. I. 1 5. cont. 
F. N. B. 22 B. . 

Nor bail of a judgment againſt the principal. Though 
Joined with the principal. 5 Com. Dig. 259. 

So a ſtranger cannot affign error in arreſt of judgment 
upon an indictment. Salk. 60. If there are ſive defen- 
dants, and three are acquitted, error mult be by = other 
two only. R. 2 Cre. t + Aa 

A reverfal him, who ought not to have error, ny be 
reverſed. R. Id. & R. 5 Med. 396. 

If judgment is again two, — one only brings error, it 
is bad, even though the other is dead, if it does not appear; 
but if it appears any where that the other defendant is dead, 
the ſurvivor may bring error without being executor of the 
deceaſed. Stra. 233. If judgment is againſt two, writ of 
Vol. I. VU error 
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error ad grave damnum of one only will not lie. Stra. 606. 
2 TL. Ray. 1403. B. N. H. 135. e ANIL | 

The writ, of error muſt deſcribe the ſuit by the names of 
all the parties, though ad grave damnum of thoſe only who 
bring error. Stra. 682. F Gta | 

If two executors join in a writ of error, and one of them 
will not aſſign errors, the court will give the other time to 
ſummon. and ſever. Stra. 783. 3 

If an indictment fets forth, that the inhabitants of ſuch 
part of three pariſhes as the way lies through, are bound to 
repair, and a writ of error is of a judgment againſt the inba- 
bitants in general, ad grave. damnum of chem, it ſhall be quaſh- 
ed. Stra. 1110. 8 A * 

If in an action againſt three executors, one pleads. plene 
admin iſtravit, generally, and there is judgment againft him 
de gſets in futuro: and the other two plead judgment and 
pleus adamniſtrauit ultra, and a verdict againſt them; they 
mult all three join in error. Wiſſ. 88. 

Tenant in remainder. may bring error againſt a common 
recovery where the tenant in tail, voucher, died before, the 
judgment; and he need not ſet out a complete title, but 
only ſhew the connection and privity between him and the 
perſon againſt whom the: recovery, was had. 1 Burr. 410. 
Vide poſt. No. 10. d abard 29 9 a3 —* * 
Error cannot be taken out in the name of the caſual 
ejector. 2 Burr. 756. Barnes, 179. SEG 


be A cs LAB. 


\ Error ought to be ſued againſt all the parties to the reco- 
very. 80 againſt any, who was party or privy to the judg- 
ment. And if any, who, was. party, has now nothing, yet 
he thall-be named a defendant in error. F. N. B. 18. 7. 

In error of a judgment which concerns land, {4.4 ſhall 
be a feire facias to the terretenant before he can be ouſted. 
Dy. 321. Ray. 17. And this uſually fſues before the ſcire 
facias: adraudiend” error. 'Dy. 321. And; it1is, now the 
courſe of the court to have a fries forks againſt the heir and 
terretenants. R. 3 Med; 274. Though the heir is within 
age. Id. So in error upon a fine and common recovery. 
R. Carth. 1 12. Skin. 273. 8 | 

So in error upon a judgment for the king in an action by 
qui tan, Ec. there thall be aſcire facias agalnſt the informer. 


Sav. 10. 
In 
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In error to reverſe a common recovery (for the death of 
the vouchee before judgment) /cire facias, or any warning to 
the heir i is not ann I Burr. 410. Vi ide ae No. g. 


1 117. The Manner of ſin Feror. 


Oh obtain 2 writ of error, the attorney. from the dogget 
of the prothonotary finds the number of the roll, and there- 
by finds. the roll in the treafury, of which he takes a copy, 
and thereupon the curſitor makes out a writ of error. 

Several writs of error may be ſued at the ſame time: as 
one by the tenant, another by the vouchee. F. N. B. 21. 
M. And it ſhall be ſued ex 9ficio, though it be againſt the 
king, without 4 9 275 1 Salk. 204- cont, 1 Ver. 170, 175. 
Vide mfra. 1. K f 

When the writ of error is D out, it ſhall 8 on 
the remembrance of the clerk of the errors, who takes a 
note for bail, if bail is required. And then the party and 
his bail enter into a W Ne before the ee juſtice, 
who ſubſcribes it. ' 

In what caſes bail is required, and in what manner it 
ſhall be given. Vide pl. No. 12. 

If error is brought in criminal caſes, it : muſt be allowed 
by the attorney general, for it is ex gratia,' and the chancery 
will not direct it. Eq. Ca. Ab. 414. But, if it is real er- 
ror, and the attorney general refuſes, there may' be a peti- 
tion to the king. 

If error is brought in parliament, it ſhall not be allowed 
without the king's warrant. Vid. Iatr. 5. Per Cook, C. J. 
Cadb. 24). 

So error upon an attalnder by Steen ſhall not be al- 
loge without a petition to the king. Per 2 N. 1 Rol. 175. 

Is, in Every caſe; where the king is party, and the error 
is in the ſubſtance of the judgment, and not in Proceſs, or 
a collateral matter. Sav. 131. N 

The defendant ſhall not be diſcharged out of cuſtody upon 
bail, upon'a writ of error in parliament. 1 H. 7. 20.9. 

If error be upon an indictment, the proper courſe is to 
remove it by certiorari, then to have error, which coram nobis, 
&c. and thereupon the defendant in error gives a rule to aſ- 
ſign errors. 1 Salk, 266. And if, upon ſuch rule, the 
plaintiff does not aſſign errors, the defendant may move 2 
A 1 art yew and ng if he does not alliga, he 

ILY 
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ſhall be non-ſuited, and the defendant may take out execu- 
tion. Id. 

The proceſs i in error ſhall be alias and lars, and if the 
record is not then removed, an attachment againſt the judge, 
who ought to return the record, to whom the writ was di- 
rected. F. N. B. 22. G. The pluries may be returnable in 
che ſame court with the writ of error, or in chancery. Id. 

If it is returnable in chancery, and thereupon the record 
certified there, the chancellor with his own hand may bring 
it to the court, where error was brought, without a writ of 
mittimus. Id. 

If after error in the e e eee ont bail there, 
error is brought in parliament, there muſt be freſh bail. 
Stra. 527 

If a rule for better bail is ſerved on a ſervant — plaintif”s 
attorney on Tueſday, though it comes not to his knowledge 
until Saturday, the court will not then grant time to perfect 
bail, unleſs real error can be ſuggeſted. 2 Wiſſ 144. 

In debt on bond conditioned for performance of cove- 
nants, and judgment by default, although the condition 
does not appear on record; yet this being examinable by 
aſſidavit, there ſhall be no bail. Barnes, 72. 

Proceedings ſhall not be ſtayed,” becauſe the chief juſtice 
has not ſigned the return. Stra. 1063. B. R. H. 344. 

Error is loſt, if not returnable before the death of tlie 
chief juſtice; but execution may not be taken without leave 
of the court. Barnes, 201. 

The court will not non pros a writ of error eo brought con- 
trary to plaintiff's undertaking, if it appears the judgment 
and undertaking were during his minority. B. R. H. 104. 

If a writ of error returnable in the exchequer-chamber, 
abates by defendant's death, the new writ cannot be to the 
exchequer-chamber, for only a tranſcript of the record is 
there, the record is in the exchequer; the court will make 
a rule for a remittitur to be entered on the in, err a 
ſuggeſtion of the death. 2 Vezey, 288. 

B. R. will oblige plaintiff in error in parliament, a0 a 
judgment in ejectment, to enter into a rule not to commit 
u aſle or deſtruction pending the writ. 3 Burr. 1823. 

If error be of a fine, &c. in a county palatinez though it 
be returnable in B. R. yet the court there may, after read - 
ing the writ, without /cire facias to the defendant, or with 
it, reform manifeſt error. Dy. 321. 4. And if the firſt, 
judgment be 7everſed upon a ſpecial writ of error, both 
judgnzents mey be examined in B. R. Did. 

12. When 


| 
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A writ of error being allowed (and bail given, when bail is 
required), it ſhall be a fuperſedeas of any ſubſequent execu- 
tion. 1 Salk. 321. And thereupon a /uperſedeas may be 
ſued out and filed with the ſheriff, &'c. F. N. B. 239. 

So error with notice thereof ſhall be a /uper/edeas, before 
the writ allowed. 1 Salt. 321. 2 Mod. Ca. 130. I have 

iven the authorities, but I conceive now, a writ of error is 
not a ſuperſedeas, until allowed, and notice. | 

If execution be after a writ of error allowed, without no- 
tice of it, reſtitution ſhall be granted, though the writ of 
error was not allowed *till 24 Oc. and the writ of error was 
teſted the 23d. for of courfe, judgment is not ſigned till four 
days after the beginning of the term, which was the 27 OZ. 

And a writ of error ſhall be a /uper/edeas, though it be of 
a judgment in a former writ of error, in which a ſaperſedeas 
was granted, though the record 1s not removed, but only a 
tranſcript to the coyrt where error is brought, though no no- 
tice of the writ allowed. 5 Com. Dig. 260, 261. 

If judgment is affirmed, the /uper/edeas continues until 
the record is ſent back. Bid. 261. | 

If error is diſcontinued by the not coming of the juſtices. 
R. 6 H. 7.15.6, So if the plaintiff in error is non-ſuited, 
or diſcontinues, or error abates, R. Sho. 404. 1 Salk. 
261. | | Td 

In error upon a quare impedit, there ſhall be a non mo/eftand” 
to ſtay execution *till errors diſcuſſed, Dy. 76. 5. And, if 
execution be afterwards done, it will be a contempt, K. 2 
Bulſt. 194. | 

But if execution is executed, before error allowed, or no- 
tice, there ſhall be no reſtitution. 1 Sal. 321, Mad. Ca, 
130. | 

, Though it was returned or filed after error notified, Med, 
Ca. Jbid, And if it is levied in part, ſuch part may after- 
wards be applied to the debt. R. Tel. 6, For the ſheriff 
may return the goods, and afterwards upon a venditioni expo- 
nas, ſell them. Bid. 1 3 

But without a uendit ioni exponar, the ſale will be void. 
R. 1 Rol. 894. Il. 10. N Re 

If a writ of error abates, a new writ of error in the ſame 
court is no ſuperſedeag, R. 1 Mod. 285, No error in par- 
liament, and errors aligned, if the pacliament be diſſolved. 


K, Ray. 5. 
| So, 
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So, if error is in parliament, and it abates by prorogati- 
on, though there is no default of the party, yet a new writ 
of error returnable at the next ſeſſions of parliament | is no 
ſuperſedeas. 5 Com. Dig. 261. 

So, where the firſt — 2 of error is returnable at the next 
ſeſſions of parliament, it is no /uperſedeas in reſpect of the 
diſtance of the return. N. 1. Vent. 266. where a term inter- 
venes. Seb. 3 Mod. 125, 2 Leo. 120. | 

So, if a writ of error is returnable in B. R. or excheguer, 
after the next term. 1 Vent. 266. or, on the laſt return of 
the next term; for it ſrems an affected delay. Semb, 1 Sid. 
45. 154. 1 Vent. 266, 

So, if judgment is affirmed in the exchequer-chamber, and 
after a ſcire facias thereupon a quare execution non, We. is 
brought, and execution 1s awarded, and then a writ of error 
is brought thereon, it ſhall not be a Juperfedeas. R. 5 Mod. 
230. | 

80, if after error, the record is not removed, "wy A delay 
appears, Pr Reg. 210, And the plaintiff may have a writ 
de execittione fudicii. Mod. Ca. 220 So, if by defect in the 
writ of error the record is not removed, execution may be 
taken out without motion. 1 Calf. 265, Otherwiſe if the 
writ of errorabates. Bid. 

By the flat. 2 Fac. c. 8. Error is nd cherer upon A 
judgment in debt for money only, or rent, or any contract, 
if the plaintiff does not find bail, &c. As, in debt, cove- 
nant, c. for non- payment of rent, Se. Sho, 14. 2 Keb. 
K 
Nor by the fat. 13 Car, 2. c. 2. on a judgment alder ver- 
dict in debt for not ſetting out tithes; in an action upon the 
caſe upon a promiſe for payment of money, trover, - cove- 
nant, detinue, or treſpaſs. | 

Nor by the fat. 16 and 17 Car. 2. c. 8. On judgment af- 
ter a verdict 1 nay perſonal action, or in cjcQment or dow- 
er. 

So, it 15 no faperſedeas if bail is not ing purſuant to the 
flat. 3 Fac. where error is upon a judgment in debt upon a 
bond for payment of ſo much money as A. ſhall declare due 
upon account between them. K. Per 3 J. 1 Lev. 117, 

So error in parliament is no /uperſedeas, if a new recogni- 
zance is not given by bail, where there was bail upon error 
before brought in the ſame cauſe in B. R. for ſuch bail are 
not liable to the coſts in Parliament. R. 1 n 97. K. 2 
Mod. Ca. 79. 5 

But 
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But bail is ſuſficient, though the defendant himſelf doth 


not give his recognizance. R. Carth. 121, 
There may be exception to the bail, without notice, but 

they cannot take out execution, without a four day rule for 

better bail. 1 Salk. 98. | 

By the ar. 13 Car. 2 and 16 and 17 Car. 2. thoſe 
claules do not extend to error by an executor or adminiſtra- 
tor, nor are they within the fat. 3 Fac. c. 8. if error is 
brought by them upon a judgment againſt the teſtator, Wc, 
or againſt themſelves as executor or adminiſtrator. ' Other- 
wiſe, if the executor or adminiſtrator is chargeable ge bens 
proprits. 5 Com. Dig. 262. | | 

So the flat. 3 Jac. c. 8. does not require bail in error upon 
a judgment in debt upon a bond for performance of cove- 
nants, Bid. Though the breach be for non-payment of 
rent, Sc. Bid. Nor in error upon a judgment for pay- 
ment of money at the return of a ſhip, and performance of 
the articles of a bottomree contract. K. Sho. 14. Dub. Mad. 
Ca. 38. ide infra. me | 

Nor in debt for not performing an award. Or for ar- 
rearages of an account. 5 Com. Dig. 262, | 

Nor in error upon a judgment in an action upon the caſe, 
upon a bill of exchange. Sho, 15. Nor in debt upon a 
bond to indemnify. Id. 14. | 

Nor in error brought againſt an avowant for rent by the 
plaintiff in replevin; for it is not debt brought by him. R. 
Hob. 265. | 

On a bettomree-bond, there muſt be tail. Stra. 476. 

Though an executor is not obliged to give bail, yet if he 
gives it, it is good. Stra. 745. 2 L. Ray. 1459. 

If bail do not apply to ſtay proceedings, pending error, 
"till the time to ſurrender is out, the court will not give them 
any time for that purpoſe, but only four days to pay the mo- 
ney after judgment affirmed. Stra. 1270, irs on YR 

Bail is not requiſite on bringing writ of error on judg- 
ment, in an action of debt, founded on a prior judgment. 
R. by all the Judges. Bidleſon, v. Mytel. T. 4 Geo. 3. 3 
Burr. 1545. „„ | | 

Nor on judgment, in action of debt upon a recognizance 
of error. 4d. 1566. 1111 ne] | 

If rule for better bail is ſerved in vacation, defendant: 
mult. juſtify before a judge, or execution may iſſue. Barnes, 
I Bb Labs Pale beaded * i 


© If there is a verdict againſt ſour defendants, and judg- 


ment by default againſt a fifth, who brings error, without 
— p w &% » 5 . ” — =; _ 4 « 4 - , : — * bail: 
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bail: court will give leave to take out execution againſt the 
four. Barnes, 202. 

A certificate from the clerk of the errors, that bail is not 
put in, is not neceſſary before taking out execution, Harper, 
212, 

If the defendant is taken on cn. /a. and bail in error is af- 
terwards perfected, he ſhall be diſcharged ; but on a f. fa. 
the proceedings, ſo far as the ſheriff has gone, muſt ſtand, 
Ibid. 

In ejectment, after yerdiCt, though writ of error allowed 
if no recognizance entered into, nor bail put in, we: 
may take out hab. fac. po; and take poſſeſſion. bid. 

If defendant, a priſoner, brings error, and puts in bail, 
he ſhall have a /uper/edeas.; for though the writ ſhould be 
non-proſſ"d | for want of tranſcribing, bail are haple. Barnes, 


9. 

If upon the return of a ſeire facias, the plaintiff aſſigns 
his errors, all further proceedings ſhall be ſtaid upon it ; but 
where he ſtands out upon pleadings to the ſci. fa, execution 

ſhall go, if it be adjudged. againſt him. Stra. 390. 

A writ of error in parliament is no ſuperſedeas, if it be 
not tranſcribed in fourteen days, and the parliament be Gif: 
ſolved. Bunb. 64. | 

If error is brought in parliament, though the houſe is 
prorogued, and the record has not been tranſcribed, the 
court will not on motiqn grant le leave to take out execution. 
Did. 131. 

It i a ſuperſedeas, though ſued out before judgment. 
Stra. 631. If plaintiff defers figning judgment "ill error 

_ ſpent, and then brings debt on Judgment, the.court will or- 
der a new writ of error at the attorney's 8 expence. Barnes, 
> O. 

After error brought, plaintiff cannot take qut a ca. /a, 
and return non ef invent ug, in order to proceed againſt the 
bail. Stra. 867. And if he does, it ſhall be ſet aſide with 
coſts B. R. H. 315. Stra. 1186, Wilf, 16. 

If error abates by the act of plaintiff (as if feme-lole mar- 
ries) execution ſhall go. Stra. 880, 1015, 

After affirmance, error coram wobis, without leave is no 

Sſuperſedzas, for it cannot be allowed without leave. Stra. 

4 

: On an action brought upon the recognizance, on affirm- 

ance of judgment in ejectment, if defendant pleads no da- 

mages occurred, and plaintiff replies non-p x es of. coſts, 


and on defendant s motion, it is referred to maſter to ſee 
2 what 
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what is due, plaintiff ſhall have the meſne profits as well as 
coſts, and it ſhall ſtay in the maſter's hands until writ of 
inquiry for meſne profits is executed, and then Proceed- 
inge to ſtay. B. R. H. 373. 

If plaintiff pleaſes, he may waive the damages ariſing 
from waite and meſne profits, and be ſatisfied with the coſts 
awarded; and then there is no need of writ of inquiry, 
but he may proceed on the recognizance in error without it. 


Andr. 153. 
A bond given by 4. to B. to pay a ſum certain, (the debt 


of C.) by inſtalments, the laſt whereof is ſtill future, is an 
obligation for the payment of naar only, within 3 Jer. 1. 
c. 8. 2 Burr. 746. 

A writ of error is a ſuperſedeas only om, allowance, 
Barnes, 376. 
No contempt is incurred by taking out execution; until 
after notice of writ of error. Id. | 5 

Execution after error allowed, and bail, is irregular, 
though the writ of error was returnable before judgment 
ſigned, if it was ſigned the fame term, even though error 
returnable the eſſoign- day; not if ſigned in a Es er 
term. Barnes, 197, 180, 260. 

An executor may revive, but cannot take out execution 


pn error. An, 432. 


15. Record, how removed. 


| When error is brought in B. R. of a judgment in C. B. 
a mittimur is written upon the roll, and thereupon the re- 
cord itſelf except in the caſe of a fige). is tranſmitted to B. 
R. 1 Rol. 152.1.45, F. N. B. 20. F. 

And in error of a ſine in the 227 Oxford, the re- 
cord itſelf ſhall be removed. 1 Rel. 48. | 

The whole record ſhall be ET” — Comp. Dig. 262. 

Iſ the verdict is quaſhed for inſufficiency in point of law, 
apparent upon the bis it ſhall be removed. RN. 2 Sand, 
2 4» : 
1 in error of a fine, only the tranſcript ſhall be re- 
moved; for if it is affirmed, B. R. has no chirographer, 
nor can hold plea in quid juriſclamat. Yet B. R. may ſend 
for a note of the fine and reverſe it. Or command the 
treaſurer and chamberlain to take it off the * 05 Com. 


Dig. 263. 3. 8 


2 « 144 


— — — ——— 


and the record | certified; the record 1s not removed thereby : 
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So in error in the exchequer u *. a judgment i in B. R. only 
the tranſcript ſhall be ſent. ra 535. 8o in error in par- 
liament upon a judgment in 5 R. for the chief juſtice con- 
veys the roll with the tranſcript to the houſe of Lords, and 
leaving Fn decree there, takes back the roll. 5 Com. 

ig. 263. 1527 
. Fo error be i in B. R. of a judgment i in C. B. though the 
judgment and the record, on which it is entered, be re- 
moved ; yet the original ſhall not be removed. 1 Rel. 753. 
4. 7. Nor i is it neceſſary in error of a judgment in an infe- 
rior court. Id. J. 10. 

But in error upon a judgment in an inſerior court upon a 
ſeire facias againſt bail, the proceedings in the original ac- 
tion may be returned. R. Ray. 431. 

And when, upon error, the original, imparlance, war- 
rant of attorney, or other part of the record is not return- 
ed, the plaintiff in error may alledge diminution, and have 
a certiorari for the part not returned. 1 Salt, 267. 

And diminutien may be alledged in error upon a 1565 
ment in Wales, in a county palatine before juſtices of a 
and terminer, as well as upon a judgment in V bal. 
1 Sid. 40, 139, 147. 

If a different original, &c. is returned, the defendant. may 
alledge diminution, and return a new original. So, if want 
of an original, &c. be aſſigned for error, the deferidant in 
error, may alledge diminution, and have a certiorari. Or may 


by rule compel the plaintiff to do it. 5 Com. Dig. 263. 


But, if neither the plaintiff or defendant does it, but 
defendant pleads in ui eff erratum, judgment ſhall be af- 
firmed. R. 1 Salk. 267. $ho. 76. 

If a certiorari is awarded upon diminution alledged, the 
defendant in error may enter a rule with the ſecondary for 
a return of the writ, and if it be not returned at the day, 
the benefit of it will be loſt. © Vid. Iutr. 4. 1 Salk. 267. 

But diminution cannot be alledged in error upon a judg- 

ment in an inferior court. 1 Sid. 40. R. 1 Salk. 260. 
Nor after in nwulls off erratum' pleaded. Yet aſter in nullo, 
Oc. pleaded, the court, ad informandum in matter of fact, 
and for aſhrmance of the A reer wy award a certiorari. 
5 Com. Dig. 263. 
Bo, in all alles the court m award a certiorari for an 
part of the record, not returned or miſtaken for thoug 
the party is eſtopped by plea of in nullo 9 wan the 
court ſhall not be. R. 1 Salk. 270. 

If there is a material variance between the writ of entry, 


As, 
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As, if it varies in the ſtile of the court. If it vaxies in the 
judges of the court. Or ſays in curia noftra, Wc. where 
the judgment was in the time of the predeceſſor. 80, if it 
varies in the name of any party, his abode, or addition. 
Or mention more or fewer parties. Or a different ſum 
for damages, &c. Or different particulars recovered. Or 
different pariſhes, where the lands lie. 5 Com. Dig. 264. 

So, if the writ be directed to A. of a judgment coram 
v2bis, and the record is placita coram, B. and afterwards 
there is an entry, that B. died, and A. was made chief 
| juſtice. R. Sho. 26. WE "wa 

If error is ſued, and the record returned before judgment 
given. Semb. 1 Lev. 137. CS In 
So, if the writ of error mentions a ſuit by bill, where it 
was by writ of privilege, or by original. R. Salk. 660. 

But, if the writ of error does not mention ſome things 
ſo fully as the record, the writ ſhall not abate for it: As, if 
it does not mention the party's addition. Per'Twiſd. 1 
Sid. 104. Per 2 F. Dy. 256, b. 22 

If it is of a judgment in Wales, or an inferior court, in a 
gued ei deferceat prataſtando, Sc. and it omits the pratgſtando. 
K. 1 Sid. 139. If error of a judgment in quare impedit ſays, 
quia in recordo et reudits judicii roram vobis, c. where the 
judgment was before juſtices of aſſiſe. Dy. 77. a. 

Or error is to a ſheriff without naming his name, of a 
judgment coram wvobis, where it was before a former ſheriff. 
N. Mad. Ca. 61. If a writ of error omits the title of the 
judge, or that the ſuit was by writ, Wc. Dub. Godb. 248. 
If a writ of error has a material variance, it abates, and 
the plaintiff thall have a new writ. 5 Com. Dig. 264. And 
the plaintiff may by motion quaſh his own writ for expedi- 
tion. Vide 5 Mad. 67. 68.1 WILT ES 

If the plaintiff does not aſſign errors, and takes out a 

fſeire facias in the term when the record is removed, it is a 
diſcontinuance. F. N. B. 20. G. Vide pal. No. 14. 

If the plaintiff or defendant in error dies, the writ 
abates. I BE 
But the plaintiff cannot quaſh his writ of error upon a 
2 ſuggeſtion: As, for want of all the parties; &. 5 
La Dn abates, or is diſcontinued, after the record itſelf is 
removed, there ſhall be a new writ gue caram uabis refidets Ec. 
R. 1 Rel. 753. 1. 40. R. Tel. 6. So, if error is brought for 
error in fact, &c. upon a judgment in the Tame court. 
Jide ante, No. 3. $0, if a writ of error is quaſhed, where 

ED, the 
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the writ was by one, when all the defendants ought to have 
joined. R. 2 Med, Ca. 317, 381. 

But, if the record is not removed, there ſhall not be a 
new writ que coram vobis, &c. As, if a" writ of error is 
brought before judgment given. R, 1 Rol. 754. J. 20.. Vide 
ante, No. 7. 

So, if a writ of error is quaſhed for a material variance. 
Tel. 6. vide ſupra, So, if en the tranſcript of the record 
was removed. R. 1 Rt. 755, I. 10. D. 3. Cs. 15. b. Vide 


If the writ is inter A. nuper de N fim in com Midd' and 
the record is only nuter de Weſtin. if Middleſex is in the 
margin it is well enough. Stra. 316, 

The court may take notice that the record is imperfect, 
and award a certiorari for their own ſatisfaction before er- 
rors aſſigned. Stra. 440. Vide B. R. H. 1 18, 

If error in parliament is not tranſcribed in fourteen days, 
the defendant in error, on motion, ſhall be at liberty to take 
out execution, if it is not tranſcribed and certified in eight 
days. Bunb. 69. 

f an erroneous writ of privilege is aſſigned for error, it 
mult be brought before the court by certicrari ; the recital in 
the declaration is not ſufficient. 2 L. Ray. 1398. 

The return is good, though the name of office is omitted, 
if it ſays, as to me within is directed. Stra. 

If to a certiorari return is made, that there is no ſuch writ 
remaining in the office, and on a ſecond certiorari, return is 
made, that on ſearching the writ, there is ſuch a writ, the 
fecond return ſhall be taken to be true. 2 L. Ray. 1476. 

A ſecond certiorari ſnall not be granted to reverſe a judg · 
ment. Seru. 765, 819. 

Errors cannot be verified by a certiorari, teſted before the 

writ of error. Stra. 819. 2 L. Ray. 1554. 
On a writ of error C. B. ſends up the very record, but 
B. R. ſends only a tranſeript to the exchequer- chamber, and 
therefore the tranſcript muſt be brought back to B. R. to 
be amended by the original record. Stra. 837. 

After in nullo eft erratum pleaded, and argued, and n 
ed to be a confeſſion of the errors, the court on affidavit 
may award a certiorari for affirmance of judgment. Stra. 
90 
ä If « exception is taken to the omiſſion of a word of a writ, 


plaintiff in error muſt bring it before the court by certiorari. 
B. 25 H. 19. 


The 
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The court may award a certiorari to bring the original be- 
fore them ad informand” conſcien?” cur” though no diminution 
is alledged, B. R. H. 118. 6590 . 

Defendant cannot have leave to tranſcribe the record (tho 


benefit of the recognizauce. Wii. 3 5. The rule to tranſcribe 

may be ſerved on the plaintiff himſelf. Barnes, 410. A non 
rot ſigned for want of tranſcribing the record, ſhull be ſet 

alide, if final judgment is not entered. Barnes, ig. 


14. Aſſignment of Errors. 


N ben ut ſhall be. 

When the record is removed, the plaintiff in the ſame 
term ought to aſſign his errors. F. N. B. 20G, Lut. 354. 
And after errors aſſigned, he ſhall have a ſcire faciat ad an- 
diendum errores, returnable in the ſame or in the next term. 
F. N. B. 20G. And if he does not aſſign errors, and take 
out a ſcire facias in the ſame term, the writ of error is diſ- 
continued, and the plaintiff put to a new writ. F. N. B. 
20 G. Or the defendant may have a ſcire facias guare exe- 
cut ionem non, Æc. and upon two nihi/s and judgment thereon, 
he ſhall have execution, though error is afterwards aſſigued. 
Carth. 44. 7% miekg at 

Soy if the plaintiff does not appear at the return of the 
writ of error, or aſſigns errors inſufficiently, being his own 
default, the defendant may take out execution. Tel. 7. 

If one plaintiff aſſigns error, he muſt do it in the name of 
all, except where the others are ſevered. Mad. Ca. 0. 

Errors mult. be aſſigned in term, not in vacation; for the 
court cannot then take notice of them, though they are 
material, 5 Com. Dig. 265. They muſt be aſſigned upon 
the record; 1d. ib: 4 WF? y 7 4 hes nt 1aa6i on ith ty 
If upon rule given, the plaintiff in error in B. R. does 

not aſſign errors, and certify the record within eight days, 
he will be nonſuited. Id. If the defendant takes out a ſeire 
facias quare executionem non, c. after ſcire ſeci returned, 
the plaintiff _at the day of return may aſſign errors. Dy. 
77. a. | N. 
a 7 ſcire facias quare executionem non muſt be returnable as 
the original proceſs was, whether at a general return, or at 
a day certain, Stra. 694. 2 L. Ray. 1417. | 
There 


| 
| 
| 
| 
i 
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There can be no /ci. fa. guare execut. non until the tranſ- 
cript of the record below is — Semb. B. R. H. 35 1. 

If neither plaintiff in error, nor his attorney can be found, 
the court will order that rule to aſſign errors fixed up in 
the king's bench office ſhall be good notice. B. R. H. 130. 

II plaintiff in error is dilatory, defendant muſt give a rule 
to-tranſcridisy and if the plaintiff will not, defendant may, 
non pros the writ of error. 1d. 351. 

A writ of etror cannot be nn, praſſ'd without a rule to 
allgn errors. 3 Burr. 1772. 


15. How it Foal be. 


The plaintiff may 1 ſor Aer an error in fact, o 
errors in law. F. N. B. 20. E. But 5 . aſſign both ; 
for this will be double. 5 Com: Dig. 1 

Nor can he aſſign ſeveral errors in ag. F. N B. 20. B. 
Yet he may aſſign RAE errors *in law, and it wil not be 
double. Id. 

He cannot aſſign an error in ha, unleſs it be albgned 
befold the Hire facias. Il. 

He cannot aſſign error in proceſs aſter 7 in nulb of erratum 
pleaded.' R. Cro. El. 83. Nor error for want of an origi- 
nal; for the party — alledge diminution. R. 1d. 84. 

The plaintiff gracrally may appear by e = ang 
his errors. 

But, if he be in execution, he muſt alten wen in per- 
ſon. I. N. B.-21. A. Sed vide infra. 

All the plaintiffs muſt join in the imd oY errors, for 
an aſſignment by one only is a'diſcontinuancei” R. 2 C. 94. 
Though after a ſcire facias ad audiendiom erroves, they all 
join in the re-aſhgnment. R. I. Though it be in a 


impedit, where the biſnop is only nominal. R. 2. 


The pla muſt put in a bill, containing the Teveral- 
errors alligned: F. N. B. 20 G. And it Hall not be gene- 
ral in omnibus erratum” et, but it me N Faun 
erratum «ft in hoc, Sc. Id. Munten © | 

Yet general error, that jodgment was giren For the plain- . 


tiff. where it ought to have been for the defendant, is 


well. 


Error 
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Error may be aſſigned i in every part of the eee Ro. 

3 
Tir we the aſipriment of error - concludes with an averment 
prout cur” conſid” it will be well, though it is error in fat. D 
Semb. 2 Lev. 73. Vide infra." © © 
If error in fact be aſſigned, notoriouſly falſe, the attorney 
map be fined. Salt. 516 

The court may give leave to a deſendant in execution, to 
alſign-errors by attorney.” Sttu. 443. 

If plaintiff in error means to take adramiee of there being 
no bill, Hr. he muſt alhgnit for error, take out a” AO, 
and yer it returned. 2 L. Ray. 1441. 1 
As error in fact, and in law cannot be both albened on 
one wfitz ſo after affiritidnce-oh error in law aſſigned, error 
coram wbje, and error in fa alſigned, ſhall not be allowed. 


Stra. 
85 Cet th; in fact aſſigned, plaintiff may n with an 
averment; for defendant ay put it in 3 {ab wo pirates. 


1 Burr. 410 
428655 Whet * nas. An. 


The plainti® cannot * for error a matter contrary to 
the. record. Nor a thing, whereof he may bare advantage 
by plea. 5 Com. Dig. 266. 

Though judgment be by default. Dub, 2:Gre. 547 [ 
conceive, there is not much occaſion for doubt. | 

Or by complaint to the court of irregularity : * that the 
original, Sc. was not returned by him, who was ſheriff.” R. 
1 Salk. 265, Nora thing, which was his own default, as a 
defect in his plea. Mo. 6a. Nor a thing. which tends to 

his ane if it was not by the court's defaule. 5 Com. 


W ar aſſigned, that ee an lt appeared by 
attorney yo 43 that defendant was of full age ; demurrer, 
for that no plate is ſhewn where ire was of full age. R. Venue 

as to full age, or other perfonai quality, not neceſſary; 
— where the action is brought. Aa. 8. 

Error aſſigned, that A. who on the firſt trial was with- 
drawn in order for a view, was ſworn to the ſecond panel, 
not allowed. Stra. 70. 

If the deſcription of the judges of aſſize, A. and B. jufti- 
cer, os to take * to the form, c. 


; 


Omitting 
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Omitting the word * yet it appears in other. parts of 
the record, that they were juſtices of aſſize, it cannot be 
aſſigned for error, for it would be contradicting the record. 
B. R. H. 166. 

The court will not permit a defendant in 3 who 
comes in of his own accord, and prays to be made defend- 
ant, which the plaintiff cannot oppoſe, to aſſign ſor error, 
that beintz an infant, he appeared by attorney. Stra. 33. 
Bail cannot aſſign for error matter which lies properly in 
the mouth of the principal. Id. 197. Nor matter which 


might have been pleaded to the ſcire facias.. Ibid. 


That A. who was ſworn as a juror returned on the princi- 
pal panel, was not returged by the ſheriff z for it is contrary 
to the record. Stra. 654. 2 L. Ray. 14 14. That there is 
no venire, nor habeas corpora. Ibid. 

That the defendant died before the toy of 1 Prius, af 
the record mentions that he appeared on that 55. 2 I. Ray. 
1418. 

That the damages and coſts given 15 the court on demur- 
er, are not faid to be given ex afſenſu of the plaintiff. Semb. 


Stra. 867. 2 L. Ray. 1570. 


In quare impedit brogytis by the crown, the original writ 
was returnable at a general return, the venire at a day cer- 


*tain, not error, not a diſcontinuance, but a miſcontinuance, 


and helped by the ſtatute of jeofails. 32 H. 8. c. 30: _ 
extends to the crown in civil ſuits. ra. 62: > ©: 


A judgment cannot be reverfed by the recital of the writ, 
but the very proceſs itſelf ſhall be brought before _ . 


Stra. 22 5 4 
If a peer is put in miſericordia We. generally, i is not 
error. id. 
The death of plaintiff 1 in ejectment. $tra. 59“ n 8 p | 
That a writ of i * does not bear Ze/te in the name of 
the perſon who is chi juſtice of C. B. for the court. will 


not judieially take notice who a are on judges of * np we. 
1080. Andr. 74. 4 ? 

That defendant filed a en to defend by ts his attor- 
ney, and that on the judgment it appears he appeared, and 
defended by B. his JPY 5 for it is n to hs n. 
. tf. g bu 


Ll %, ; 
( *365 )) 
" * r- : F 4 , » > - * £ * 0 
: 1 1 4 128 91 : : + #7 * p 1 : WT 
9 4 17 C * 15 PY | $4 p< 4 * » Is 2 
11. Sire facias, ad audiendum Erroress . . 
0 8 + 36 N + » # »- «& 4, : : 5 


"If the defendant in error does.not appear upon the return 
of the /cire fdczar, another ſcire facias iffues. If he does not 
appear at the return of the ſecond /cire, factas, the judgment 
ſhall be reverſed,” for two nhl; amount to/a garmlment. 
1.19 15 Sg Taper raya. 

If the defendant appears, the plaintiff map} aſlign, his er- 
rors, of by rule with the clerk ſhall have day or it till anoth- 
er term. Bid. 7. And if he does not, t 


turns Abi habet, a ſecond ſcire facias having fifteen days 
between the tee and return. Cro. El. 19. 
If the ſheriff returns feire fee or otherwiſe, at the return 
of the ſecond ſeire facias, | e defendant may give a rule to 
aſſign errors, and if the plaintiff does not aſſign them, the 
judgment ſhall be affirmed. Vide Intr. 4. 2 Leo. 10%. 
It "defendant in error dies, a Hire facias goes againſt his 
executor, and upon 122 fect or two nihils, returned, the 
plaintiff ſhall afſign his errots, and if 5 erroneous,.. the 
judgment ſhall be reverfed. R. Tel. 113. Vide infra. © 
In error upon a quare impedit, if the. defendant takes out 
a ſcire facias quare execut. non, &c. which is returned ſcire 


fect, at the day of the return, the plaintiff may aſſign his 


errors, though the Aire faciat was general, and not ad g- 


errors, the defendant may take out à capias utlogatum and 


+9 
Sa & *» 


need not have a ſcire faciat. R. Cro. El. v. 
If the plaintiff outlawed, appears to aflign, errors, he ſhall 
be committed, till he finds ball for the Lally, and alfo 


for. Barnes, 432. Vide ſupra. abe anne 


Vol. I. > Plaintiff 


n. Did. des n > defendant may 
have 4 irt acias quare execut, non, e. and if the ſheriff re- 
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Plaintiff in error may not plead payment. Nor that the 
damages recovered. bad deen leyred. Sru. 679. 2 L. Ray. 


fendaivin Error, he. *. It 1212 0 out execution; - but not non 
till after a rule to 


e 


de mut be a rule on the. ſeire facias q! Ire "executio Er 
desde there cat be a rule to affign errors. Stra. 917. 

On ſcire feci returned, if the "defendan does u. appear 
and join in error, plaittif'may. Put it in the ber without 
taking out à rule to joln in error. Id. 144. 

Scr 78112 in error need not lie four ak in the office 
before the . though Lie facias again bail muſt, 3 
8 * 17 

aii below brings error to teverſe his awn judg ment, 
ad Wes not proceed, the court will make a rule to * * 
errors in a limited time, or his writ to be non N 4. 1 a2 
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a 18, Pleas t 8 ee, qu 7” 


1 null a Erratum. - 


Whe the "ABS appears, if the ng ILY error 
in fact, the defendant may 3 join iſſue upon the ſact. 1 Lew. 60. 
f he pleads ! in nulle oft erratum, he. Nita the fact aſſigned 
or efror. But, if t 281 Wgned for error is no error, 
in nullo oft. creat. is a aß plea, for it is in the nature of 
ma 


a demurrer, 3 tter to the e of the 
R 5 Com. 2 


if the, error is, that 4. returned upon a panel, was 
Mm s ſworn. upon the tales; for it is contrary to the 
record. R. 2 Cre, 28. that A. was: returned. in the panel, 
and B. Tworn.. 8 0s 47 — 
8 if the Plainti Agnus errors in law, the defendant 
plead in nullo g erratum. After fp nulllo 9. erratum 
pleaded, if the plaintiff diſcantinues, be ſhall. got have a 
new Writ of 1 as he e, where here be dſooyinues art 
plea. « Cum. Dig. 267. 
If the defendant dies after f in mull of rriatun pleaded, the 
court 1 1 reverſe the Judgment, without a New .Wzit of. er- 
— 4 | +. Tor 


$ * >> 
1 


fc, £4 cat An. at 


and ſevered, here ſummons and ſexerance ſie in the origi- 


cant. 1 Salk. 268. 
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ror, for the. Writ does not abate. 8b. 186. Aſter in nulla 
eft erratum, aſſigument of genen eto mall not be amend- 
ed. 2 Mod. Ca. 304 4. 32 

The ſtatute of Ana soch may be pleaded, and the judg- 
ment is to bar the plaintiff of Bid ert Sera. 1095. Al writ 
of error cannot be brought after twenty years. How this 
matter muſt de Sewn and * taken ane ofs ide, 
B. R. H. 33. 


19. Ree of Erne. 


The lane. Tt plead a hae of errors, && "Sear an 
heir, in error again{ him, though. he has — in the 
land. 
If ſeveral ſue, and have judgment aint them, and bring 
error, a releaſe of one plaintiff is a. bar. So; if there are 
fever; judgments againſt ſeveral Se urge, and 
they jou in error, a releaſe of one is a bar. ie 
t a releaſe by one of the defendants in "exror. is no plea 
againſt the herd though they were. all ſued jointly and for 
a perſonal thing. For he who releaſed, may be ſummoned 


nal action. 5 Ce. Dig. 267. Vide 6 Co. 255 b. for the ** 
ſtinctions and reaſons. FRY 

Sa, where there is is judgmeng againſt | fora thing in 
the reality, a xeleaſe.o errors byone i nga no rar Hp others: 

u ment in partition. R. Cre 0 
Ay, ipos 8 judgmen pleaded after the eſſoin · day and. before 
the quarto die pg, mult be pur darreim cuntinuguce. R: g Cro. 
855 If a releaſe. of error is pleaded, the judgment ſhall 

be guod, the plaintiff in errer gil \capiet per breue, not that 
the judgment ſhall be reverſed, when it is erronequs; : R. Ho. 
50. Sa, if the, xeleaſe is an{pleaded, or found againſt the 
deſendant, the: judgment deten e except where 
error appears upon the record The 
reaſon why the court will not afſirm che judgment, where a 
releaſe is pleaded, is, becaule.the. plea is a ee ** 
erroneous. Stra. 127. 683. 

If error in fact is alledged, which 7 not 2 baihe 
record, nor is confeſſed by the party, the court ex Mfria may 
award a certiorari ad n .: cOnfcientiame. Per 3 E Halt. 

Ca. 113. 206. 

F pin, a her abet tt lend 
recovered, and fave. fears paſled. R. 1 Rel. 768. 1h. oy 
a releaſe by the — * his right in the land, thou 
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the defendant had nothing in the land. Id. J. 20. Or baſtar- 
dy of the demandant, where it is material. Id. /. 17. | 

A releaſe of errors given after judgment, and an award of 
execution jon;a,{cire facias,. extends to the award of execu- 
tion; but would not, had it been given after the judgment, 
and before the ſcire ſacias taken out, 3 Atkins, 297. E 

Amcleaſe of errors in the ſame inſtrument with the war- 
rant of attorney, and dated in the term in | which Judgment 
is entered, is good, Stra. 1215. | 

On error to reverſe a common recovery, a tertenant can- 
not plead any thing to the e ſcire Nelas but a releaſe of errors, 


N 3595 1 
20. June. in Ene. by 


" the tient upon writ of error, be «firmed, the 
„court, which affirms it, F alſo give judgment for coſts 
for delay of execution. | And may award execution by oapiar, 


fene, , Or elegit. 
If the judgment, upon "writ of error, be 'reverſed, the 
court which reverſes it, ſhall give the ſame judgment, gene- 
rally, as the inferior court at firſt ought to have given. As, 
if judgment in B. N. for the defendant in ejectment i is re- 
verſed in parliament, judgment ſhall' be there given, that 
the plaintiff recover his term. And if the parliament omits 
or refuſes ſuch judgment; B. R. cannot afterwards give it, 
for by the firſt judgment the' court hath executed its autho- 
bas += 5 Com. Dig. 268, - 

judgment 1 in C. B. for the defendavt in, trelpats is re- 
verſed in B. R. this court ſhall give Jadgmeye for the Pein: 
tiff. 2 Cro. 266. R. 1 Salk. 262. 401. | 
So, if judgment in C. B. that the writ abate is reverſed in 
B. R. this court ſhall give the ſame judgment as C. B. ought 
to have given. So, F a Open: i in Wales is men there, 
5 Com: Dig: 268. 

Tf the laft judgment in account in an Inferior bbert is re- 
verſed in B. R. a capias e "1 ſhall be ſued out of 
B. R. R. Cro. El. 806. 

So if a judgment in the buſting + 18 eren error before 
commiſſioners aſſigned.” R. 2 Sand. 256. Or juogment in 
an inferior eourt is reverſed in B. R. Sho. 40⁰. 

But if judgment in B. R. is reverſed in the 4 
chamber, the record ſhall be remanded by the far. 27 El. 
6&8, for the went has no ny but to wes or 
. SEES hd: Stit> = N b mn 
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— of B. R. Cont. if it is upon a ſpecial 
verdict. 1 Salt. 203. And therefore, if there is judgment 
in treſpaſs, upon a demurrer, for the defendant in B. R. 
which is reverſed in the exchequer-chamber, the record ſhall 
be remanded, and B. R. ſhall award a writ of enquiry, and 
ſhall give final judgment thereon. 5 Com. Dig. 268. 

So the record ſhall be remanded where the nn in 
error is non- ſuited or diſcontinues. 2 And. 123. 

If judgment in C. B. for the plaintiff is reverſed in B. R. 
in error by the defendant, there ſhall be judgment for the 
reverſal only. R. 1 Salk. 262. 

If judgment is reverſed for error, the whole ſhall be re- 
yerſed : And therefore, where the declaration is upon ſeveral 
counts, and judgment for the plaintiff, it cannot be reverſ- 
ed for part, if there is error only in one count, and ſtand 
for the reſidue. R. 1 Salk. 24. R. Garth. 235. 

Though this is law, it is very hard upon a plaintiff, and 
I think requires the ſerious attention of the legiſlature to 
interpoſe, as it might in many caſes be remedied, and juſtice 
done to all parties. 

Judgment ſhall not be reverſed quaad one defendant, and 
remain againſt the others who are charged with him: As, if 
there are three defendants, and one is an infant, it ſhall 
not be reverſed quead the infant only. R. Str. 121. 125. 
Al. 74. So, if one is dead. 1 Rol. 775. J. 12. 

S8o, if it is reverſed for a fault in one particular of the 
writ, it ſhall be reverſed for the whole. 5 Com. Dig. 269. 

But a judgment given upon the common law as to part, 
and upon a ſtatute as to the other part, may be reverſed for 
ſo much as was founded upon the ſtatute if it is erroneous, 
and ſhall-ſtand for the reſidue. 1 Salt. 24. So judgment in 
an information qui tam, &c. may be reverſed as to the infor- 
mer, and ſtand as to the king. R. Mo. 565. So a fine may 
be reverſed for part, and ſtand for the reſidue. 5 Com. Dig. 
209. 

So a fine of land of ancient demeſne, 'and achee hand, if it 
is reverſed for the land of ancient demeſne in a writ of deceit, 
ſhall ſtand for the reſidue. R. 1 Rel. 775. I. 45. 

So where there are diſtinct judgments, one may be reverſed 
and not the other: As, a judgment quad computet and after- 
wards a final judgment of this is reverſed, the judgment quod 
computet ſhall ſtand. Bid. 776. J. 40. Soy if error is brought 
upon the principal judgment, and alſo upon the judgment 
in ſcire facias, and the laſt Judgment is reverſed, the firſt 
ſhall ſtand. Id. J. 4 5. 5 
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If ſereral damages are given, it ſhall be reverſed for one 
count, and ſtand for another and coſts. R. 2 Cro. 343. 

If judgment is reverſed in error, the party ſhall be reſtor- 
ed to all he has loſt. And a writ of reſtitution ſhall be 
awarded to enquire what profits the plaintiff, who recovered, 
has taken colcre judicii predif?, and for the damages found 
dy ſuch inquiſition the defendant ſhall have execution. R. 
2 Cro. 698. And its fuſhcient to ſay, all profits taken colore 
Judicii, without taying, fince execution; for the plaintiff 
might have entered and taken the profits before execution 
ſued. Bid. And the writ of reſtitution ſhall not be avoided 
by bringing the value, for which the goods were ſold into 
court, or pay it to the defendant, for perhaps they were 
fold under the value. 4 Mod. 161. 

But all profits a tempore judicii will be bad, R. 2 Cre. 698. 

So where the money appears upon record to be levied and 
paid to the party, the defendant ſhall have reſtitution with- 
out a ſcire facias. R. Sal. 588. > 

But there ſhall be no writ of reſtitution againft a ſtranger 
to the record, without a ſcire facias. K. Sho. 261. As, if a 
judgment upon an indictment for barratry is reverſed after 
the money levied and paid to the collector, a writ of reſti- 
rution ſhall not be awarded againſt the coltector.. R. Saſk. 

87. 
b if the plaintiff after a recovery in ejectment is diſſeiſed, or 
makes a feoffment, and then the judgment is reverſed, a 
writ of reſtitution ſhall not be bans oy againſt the difleiſor 
or feoffee. Bid. For a writ of reſtitution does not lie againſt 
any who are not-parties to the record. id. & Ray. 85. 

If the money is levied by the ſheriff and not paid to the 
Plaintiff, a writ of reſtitution ſhall not be awarded againſt 
the ſheriff without a /cire facras. Sal. 588. K. 

If plaintiff in error aſſign infancy in defendant, and appear- 
ance by attorney, takes out a ſcire facias ad autdiend. and on 
ſcire fect returned, enters the default; on producing the re- 
cord, judgment ſhall'be reverſed, without making it a con- 
cilium, or putting it in the paper. Stra. 1210. 

If infancy be afligned, whereoſ the court doubts, a feigned 
Hive ſhall go; and, if found for plaintiff in error, judgment 
will be reverſed on return of the pefiea, on motion, without 
argument in the paper. Stra. 127. 

'The judgment on demurrer for duplicity of errors aſſign- 


ed, ail be 16mey; quod uffurmetur. Stra. 439- A 
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If on. qa fine fu againſt an executor, execution is APY 
ed, and the record goes on with a confideratum oft etiam, 
and awards coſts; — — ſhall be reverſed as to the coſts, 
and affirmed for the reſt. Stra. 188. 

If error is brought upon the judgment againſt teſtator, 
and award of execution againſt executors, the firſt may be 
affirmed, and the other reverſed. Stra. 1055. B. R. H. 345. 

If judgment in quare impedit, with damages to the patron, 
be affirmed, the damages on the delay ſhall only be aſſeſſed 
at the rate of the intereſt of the original damages. Stra. 925. 
If there is judgment againit two tenants, A. and B.) in 
dower, and for damages and coſts, and they two bring error, 
and AH. dies, and his heir and B. bring a new writof error, 
and judgment is affirmed ; execution for damages and coſts 
muſt be awarded againſt both plaintiffs in error; and there 
muſt be a writ of enquiry to compute damages from the 
judgment to the aſſirmance. And, if otherwiſe, on error 
brought on the judgment in error, the court will affiren as 
to the dower, and reverſe as to the damages, and a writ of 
enquiry: hall be awarded, c. Stra. 971. B. R. H. 50. 

In an action for words, if the jury on a writ of enquiry 
give ten ſhillings damages, and coſts are taxed at thirteen. 
pounds, and judgment to recover them, judgment ſhall be 
reverſed in Yoto. Stra. 934-' By the 21 Fac. I. c. 16. The 

iff is not antitled to more coſts than damages. 

If the ſtatute of limitations is pleaded, the judgment ſhall 
be, that the plaintiffs be barred ; although defendant had 

25 that judgment be affirmed; fer the court is not 


* che W of an improper Judgment. Stra. 1055. 


—_ error is not brought in the ſame court, they cannot 
award a venire facias de nous. Ibid. 

H a writ of error is quaſhed, the court gives leave to the 
defendant 1 in error to take nt execution. Andr. 259. | 


' PROCEEDING IN FALSE JUDGMENT. 


A writ of falſe judgment lies where an erroneous judg- 
ment is given in any court, not of record, in which the 
ſuitors are judges. F. N. B. 18. A. 

Falſe judgment lies for miſpriſion in a cuſtomary claim, 
though it 1 is not claimed ” the common law. R. Mo. 854. 


Upon 
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V pon a judgment in a court of record, there ſhall not be 
a writ Kof falſe judgment, but a writ of error. 5 Com. ND 
270. 

Ic there are no ſuitors, by mh the ER may be certi· 
fied, there'ſhall not Be falſe judgment. As, in a copyhold 
court, in which, upon an erroneous. proceeding, the;copy= 
holder muſt ſve to his lord by petition. F. N. B. 18. H. 

A writof falſe judgment upon a judgment in the_ſheriff's 

court, is in the nature of a recordari, F. N. B. 18. A. B. 
Upon a judgment in another court, not of record, it is in 
the nature of im accedas ad curiam. Id. D. And it may be 
ſued by any one, againſt whom any falſe judgment is given, 
his heir, executor, or adminiſtrator. Or by tenant there by 
receipt. Id. 19 G. H. Or by any one, who has damage, 
though the other defendants do not join, Fg . * 
do in error. R. Mo. 854. | 

It may be ſued againſt the party to the ;ndgment and the 
tertenant. F. N. B. 18. C. Or againſt the tertenant only, 
without naming him who was party to the judgment. 1d. 6 A 

When the whole record is certified, and not before, 
plaintiff ſhall. aſſign his errors. Id. And ſhall have à ſcire 
facias ad audiend” errores, as in error. F. G. Or, if the de- 
fendant hath day by the roll, the plaintiff may _—_ errors 
without a /cire facias againſt im. 1d. F. | 

If the defendant makes default after appearance, a grand 
cape, Fc, {hall iſſue againſt him. . 19 6. And if he can- 
not ſave his default, or makes a ſecond default, the judg- 
ment ſhall be reverſed. 14. | 

If a writ of falſe judgment abates, or the plaintiff is non- 
ſuited,” the deſendant ſhall have a ſcire facias guare execut. 
non. F. N. B. 18. F. G. 

The writ of falſe judgment cnka to be ſerved in court. 
6 H. 7. 16. 43. And if the lord refuſeth to hold his court, 

a diftringas tenere curiam goes againſt him. 6 H. 7. 15. 6. 
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